United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


-—- Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,773 iv ( oO > 


ee 


EARL J. TATUM, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
for the District of Columbia Circuit 


FILED 9 JAN 29 1262 
Sophy Seino 
CLERK 


ROBERT I, THIEL 
Printer 


Indictment, Filed March 6, 1961 
Transcript of Sentencing Proceedings, June 2, 1961 
Judgment and Commitment, June 2, 1961 5 


Motion for Correction of Illegal Sentence. Filed July 13, 1961 


Memorandum of Points and Authorities in Support of Motion 
for Correction of Illegal Sentence. 


Memorandum in Answer to Defendant's Motion for Correction of 
Sentence, Filed July 25, 1961 


Transcript of Proceedings - Defendant's Motion for Correction of 
Illegal Sentence, July 28, 1961 


Order Vacating Judgment and Commitment, Filed July 28, 1961 


Judgment and Commitment, Filed July 28, 1961 


Affidavit in Support of Application to Proceed on Appeal Without 


Prepayment of Costs, Filed August 7, 1961 Oe a 
Denial of Appeal at Govt. Expense - Filed August 12, 1961 


Order Allowing Petitioner to Prosecute an Appeal without 
Prepayment of Costs, Filed November 3, 1961 


[Filed March 6, 1961] 
[INDICTMENT] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding A Criminal Term 


Grand Jury Impanelled on December 22, 1960, Sworn in on January 3, 1961. 


UNITED STATES OF AMERICA Criminal No. 146-61 
vs. Grand Jury No. Original 


EARL TATUM Robbery (22-2901 D. C. Code) 


The Grand Jury charges: 


On or about December 30, 1960, within the District of Columbia, Earl 


Tatum by force and violence and against resistance and by sudden and 


stealthy seizure and snatching and by putting in fear, stole and took from 


the person and from the immediate actual possession of Lewis Millison 
property of Lewis Millison and Esther Millison of the value of about $101.00 


consisting of the following: $91.00 in money and one change tray 
of $10.00. 
/s/ Oliver Gasch 


of the value 


Attorney of the United States 


in and for the District of 


A TRUE BILL: 


/s/ J. N, Beall 
Foreman. 


Columbia. 
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[ Filed November 7, 1961] 
[ TRANSCRIPT OF SENTENCING PROCEEDINGS] 


Washington, D. C., June 2,1961 
BEFORE THE HONORABLE RICHMOND B. KEECH, United States 
District Judge , Sentence. 
APPEARANCES: 
ARTHUR J. MC LAUGHLDY, Esaq., for the Government. 
ALAN KAY, Esa., for the Defendant. 


THE COURT: Mr. Kay, this is Earl Tatum. Is there anything that 


you or he or both of you desire to say prior to imposition of sentence? 


MR. KAY: Your Honor, Your Honor has a probation report in front 
of you and I am sure that you have read it. 

Your Honor , I would like to make one or two observations. Of course, 
I realize that you have to assume the guilt of the defendant. I would briefly 
like to mention that in the case tried before Your Honor, the only evidence 
presented by the government was the defendant's alleged confession. 

His participation, as set out in that confession, was that of a man out- 
side of the store, the look-out man. 

Your Honor, this young man, from my information, has no criminal 
record other than a disorderly charge in 1959. I have checked into his rec- 
ord, Your Honor, and I have checked with some of his former employers. 
He has worked since he was the age of about 13 or 14 years as a horse 
groomer at a race track. He worked there regularly every year when it 
was the season for racing. 

I wrote to these employers and they informed me that Mr. Tatum was 
a good worker and that they had no trouble with him, they don't question his 
working ability. 

The defendant is a strange sort of young man, Your Honor. He is 
more of a lonely individual. He doesn't mix easily with friends and he is 
sort of on his own and even his job indicates that. 

I realize it is difficult to suggest probation but I think that here is a 


man who is perhaps qualified for probation in the sense that he has no prior 
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record, perhaps another chance would be more beneficial to him than 
punishment and I would request, at this time, Your Honor, that Your Honor 
be lenient as you can and possibly under the circumstances place this man 
on probation. 
THE COURT: Is there anything that you would like to say, Tatum? 
THE DEFENDANT: Only one thing, Your Honor, that I didn/t do the 
robbery which you have charged me. I did not pull the robbery that they 
have me charged with. 
THE COURT: We have reached the point where, as your counsel 
has recognized, the jury has determined that you were guilty in this case 
and it is only my function to impose sentence. I think the evidence was 
sufficient for the jury to have found you guilty, otherwise, I would| not have 
permitted it to go to the jury. 
If there be nothing further from either counsel or the defendant, it 
is the sentence of this court that you be sentenced to not less than three 
nor more than nine years under Section 5010-C of the Youth Corrections 
Act. 


[Filed June 2, 1961] 
JUDGMENT AND COMMITMENT 


On this 2nd day of June, 1961, came the attorney for the government 
and the defendant appeared in person and by his attorney, Alan Kay, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of Vio. 22 D.C.C. 2901 as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the cus- 


tody of the Attorney General or his authorized representative pursuant to 
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the provisions of Title 18, U. S. C., Section 5010(c) for a period of three 
(3) to nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ R. B. Keech 
United States District Judge. 


[Filed July 13, 1961] 
MOTION FOR CORRECTION 
__OF ILLEGAL SENTENCE 
Now comes Earl J. Tatum, the defendant in the above-entitled case, 
and moves that the sentence of three (3) to nine (9) years imposed by this 
Court on June 2, 1961, under the Federal Youth Corrections Act, be set 
aside, inasmuch as Title 18, Chapter 402, Section 5010, Subsection (c) 
under this this sentence was imposed makes no provision for the imposi- 
tion of a minimum sentence by the Court. 
WHE REFORE, the defendant respectfully prays that the Court set 
aside this sentence. 


/s/ Wilbert L. Whitsett 
Attorney for Defendant 
Legal Aid Agency 


[Certificate of Service] 


[Filed July 13, 1961] : 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR 
CORRECTION OF ILLEGAL SENTENCE 
Title 18 U. S. C., Chapter 402, Section 5010, Subsection (c) provides: 
If the Court shall find that the youth offender may not be able 
to derive maximum benefit from treatment by the Division prior to 


the expiration of six years from the date of conviction it may, in lieu 


of the penalty of imprisonment otherwise provided by law, sentence 


the youth offender to the custody of the Attorney General for treat- 
ment and supervision pursuant to this chapter for any further period 
that may be authorized by law for the offense or offenses of which he 
stands convicted or until discharged by the Division as provided in 


section 5017(d) of this chapter. 


Rule 35, Federal Rules of Criminal Procedure provides: 
The court may correct an illegal sentence at any time. The 
court may reduce a sentence within 60 days after the sentence is 
imposed, or within 60 days after receipt by the court of a mandate 
issued upon affirmance of the judgment or dismissal of the appeal, 
or within 60 days after receipt of an order of the Supreme Court 
denying an application for a writ of certiorari. 
/s/ Wilbert L. Whitsett 
Attorney for Defendant 


Legal Aid Agency 
United States Court House 


[Filed July 25, 1961] 


MEMORANDUM IN ANSWER TO DEFENDANT'S 
MOTION FOR CORRECTION OF SENTENCE 


The defendant Earl Tatum was sentenced by the Court on June 2, 
1961, in Criminal Case No. 146-61, and on June 30, 1961; in Criminal Case 


6 


No. 145-61, for the crime of Robbery, 22 D. C. Code, section 2901. The 
Judgments of Sentence read as follows: "It is adjudged that the defendant 
is hereby committed to the custody of the Attorney General or his author- 
ized representative pursuant to the provisions of Title 18 U.S.C., Section 
5010(c) for a period of three (3) to nine (9) years.” 

Defendant's counsel has filed a Motion for Correction of Dlegal Sen- 
tence and a Memorandum of Points and Authorities in Support of the Mo- 
tion, wherein he seeks in effect to have this Court resentence the defendant 
pursuant to Section 5010(c) , eliminating any reference to a minimum sen- 
tence of three years. Such a minimum sentence would, of course, be re- 
quired pursuant to Title 24, D. C. Code, Section 203, in the absence of any 
provision of law overriding that provision for minimum sentence. 

The undersigned respectfully submits that the Federal Youth Correc- 
tions Act is such an overriding provision of law which is inconsistent with 
the minimum sentence provision of 24 D. C. Code, Section 203. As a con- 
sequence , the undersigned submits that the Court should correct the sen- 
tence to avoid bringing the provisions of the Youth Corrections Act and the 
D. C. Code into conflict. This may be done either by eliminating the refer- 
ence to the Youth Corrections Act, or eliminating provision for the mini- 
mum sentence under the D. C. Code provision. This conclusion is based 
upon the following view of the relevant provisions of law. 

Title 18 U. S. Code, Section 5024 applies the Youth Corrections Act 
to youth offenders convicted under District of Columbia law to the extent 
authorized under Section 5025. Section 5025 provides that such committed 
youth offenders undergoing treatment pursuant to Section 5025 shall be sub- 


ject to all the provisions of the Youth Corrections Act, as though convicted 


of offenses not applicable exclusively to the District. Among "all" the 
provisions of the Youth Corrections Act is Section 5017, which provides: 
"The Division may at any time after reasonable notice to the 
Director release conditionally under supervision a committed youth 
offender." 


It is clear that Section 5017 applies to youth offenders sentenced 
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under Section 5010(c) (as the defendant was sentenced) as well as those 
sentenced under other subsections of Section 5010. Section 5017 is clearly 
inconsistent with a minimum sentence under 24 D. C. Code, Section 203. 


The undersigned believes that it is also clear that, pursuant to Section 5025 
of the Youth Corrections Act, the Youth Corrections Act (including Section 


5017) overrides the minimum sentence provision of the District of Colum- 
bia Code. 
This inconsistency can be cleared up one of two ways - either by re- 
sentencing under the D. C. Code exclusively, or by conforming the sentence 
to the requirements of Section 5017, i.e., by eliminating the minimum sen- 
tence. The undersigned does not undertake to suggest which of these courses 
would be more desirable. 


/s/ David C. Acheson 
United States Attorney 


/s/ Frederick G. Smithson 
Assistant United States Attorney 


[ Filed January 4, 1962] 


[ TRANSCRIPT OF PROCEEDINGS — 
DEFENDANT'S MOTION FOR CORRECTION OF ILLEGAL SENTENCE] 


Washington, D.C. 
Friday, July 28, 1961 


Before the HONORABLE RICHMOND B, KEECH, United States Dis- 
trict Judge, on motion for correction of illegal sentence. 

FOR THE GOVERNMENT: Frederick G. Smithson, Esq. 

FOR THE DEFENDANT: Alan Kay, Esq. 


(After arguments of counsel on motion for correction of illegal sen- 
tence, the following proceedings were had): 

THE COURT: I think this problem which has been submitted to the 
Court is important to all concerned, to particularize, to the community 


and to the particular defendant concerned. 
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This matter is before me on a motion for correction of sentence, the 
defendant Tatum here having been sentenced for armed robbery, pistol, 

after a verdict of guilty by a jury, and under Section 5010 (c) of the 
Youth Corrections Act, and for a period of not less than three nor more 
than nine years. The same defendant, Earl Tatum, was convicted of rob- 
bery in 145-61, by a jury before Judge Sirica, and the sentence therein im- 
posed was similar, according to my information, to that here imposed, 
namely, 146-61. Both sentences were imposed after recommendation of 
use of the Youth Corrections Act by the Probation Officer. 

This defendant Tatum is one of Park Ramblers, so-called, involved 
in a series of felony violations. Other members of the Ramblers were 
given the same sentence as those to which I have heretofore referred, 
namely, sentence imposed by this Court and also by Judge Sirica. 

Attorney Whitsett, Legal Aid Agency, filed a motion for correction of 
the sentence imposed in 146-61, and later said motion was supported by a 
memorandum filed by him and joined in by Mr. Kay, who has argued the 
matter here this morning. 

The District Attorney likewise has filed a memorandum supporting 
said motion and expressing views similar to that of the Legal Aid Agency. 

The District Attorney sets forth methods by which the correction of 
the sentence may be accomplished: (1) that sentence be made under the 

D. C. Code utilizing the penalty therein prescribed of not less than 
six months nor more than fifteen years, or, (2) to eliminate the minimum 
sentence part of the sentence in fact imposed. 

In essence, Legal Aid Agency and the District Attorney contend, as 
I see it, that the indeterminate sentence is repealed once use be made of 
the Youth Corrections Act, whether such use be under 5010 (b) or 5010 (c). 
Since both the prosecuting and defending counsel, concur, there is no one 
to support nor defend the sentence imposed by the several judges of this 
Court, and it would seem that the Court is left to the two options expressed 
by the District Attorney: (a) that the Court vacate the present sentence 
and impose one under the D. C. Code of three to nine years without any ref- 


erence to the Youth Corrections Act, or, (b) vacate that part of the existing 
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sentence in so far as it fixes a minimum term, making the sentence read 
"Under the Youth Corrections Act, Section 5010 (c), maximum nine years." 

At the time of the sentence of this defendant I gave most serious con- 
sideration to the one to be imposed, considering the type of offense, armed 
robbery, prior similar offense, age of the defendant , and the recommenda- 
tion of the Probation Officer for use of the Youth Corrections Act} Iwas 
interested in making use of that Act for the benefits which would flow or 

possibly flow to the defendant therefrom, provided defendant could 
be given the benefit thereof without the defendant returning to society too 
soon or before he was ready to become a part thereof. To accomplish 
this result, as I have indicated, I sentenced the defendant under the Youth 
Corrections Act, Section 5010 (c), to not less than three nor more than 
nine years. I felt that the acts of the defendant Tatum required that he be 
removed from society for a minimum of three years; that there be a clear. 
break between him and his sophisticated and criminal associates; and in 
the hope that the opportunities afforded by the Youth Corrections |Act would 
within that time benefit him and permit him to safely return to society. 

I now find, according to the interpretations of existing law, from 
counsel representing the defendant and the District Attorney, that the Youth 
Corrections Act does not permit of imposition of a minimum sentence and 
that this is so whether use be made of Section 5010 (b) or 5010 (c), and that 
defendant, if so sentenced, can be conditionally released, quote, "at any 
time,"' unquote, at once, subject to the mechanics of the operation if the 
Board be so disposed. 

The speed with which defendants sentenced under the Youth Correc- 
tions Act may be conditionally released has been demonstrated in another 


case of mine, where the defendant committed an atrocious and brutal rob- 


bery, requiring hospitalization for the victim. This defendant was 


sentenced under the Youth Corrections Act on March 3,1961, parole hear- 
ing took place on June 15, 1961, and defendant was scheduled to be released 
on parole September 18,1961. Thus, a defendant sentenced for a brutal 
robbery has been scheduled for conditional release within a matter of months. 


Indeed, if no minimum be permitted under the Youth Corrections| Act, 
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defendant may be conditionally released at any time after sentence, a mat- 
ter of months. 

The sentencing judge, under the interpretation cited, is left there- 
fore with these choices: (1) sentence defendant under the Youth Correc- 
tions Act without any minimum period of incarceration being assured, or, 
(2) sentence without use of the Youth Corrections Act, giving an indeter- 
minate sentence, and in such event denying the defendant the other benefits 
of the Youth Corrections Act. The former does not give adequate protec- 
tion to the public although offering some advantages to defendant. The lat- 
ter denies such benefits as might flow to the defendant by use of the Youth 
Corrections Act but does assure defendant's being removed from the streets 
for a certain minimum period with incident protection of the public. 

I do not feel that a defendant convicted of armed robbery, with prior 

record, should be sentenced without the sentencing authority knowing 
the minimum period which will be served. Ido not feel that I have the right 
to shirk my judicial duty by shifting the burden of determining the minimum 
sentence to be ordered to another person or agency in a case of this type. 
This is especially true where a defendant, although under twenty-one years 


of age, has by his experience in and knowledge of crime demonstrated utter 


lack of regard for the person and property of another. I feel, further, the 


sentencing authority should know the minimum sentence which such defend- 
ant will be required to serve and fix it at such a period as be commensu- 
rate with the gravity of the offense. 

For these reasons, and under the interpretation placed on the Youth 
Corrections Act by counsel for the Legal Aid Agency serving as counsel 
for the defendant , and the District Attorney, lam constrained to vacate 
the sentence under the Youth Corrections Act and to impose sentence un- 
der the indeterminate sentence act. 

The defendant and his counsel will come forward for this purpose. 

(The defendant and Mr. Kay stepped forward). 

THE COURT: Mr. Kay, this is Earl Tatum? 

MR. KAY: That is correct, Your Honor. 
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THE COURT: And in keeping and in conformity with the statement 
which the Court has made, the sentence imposed on this defendant as of 
June 2, 1961, sentencing him under the Youth Corrections Act, Section 5010 (c), 
for the period of not less than three nor more than nine years is vacated, and 
the Court will at this time impose a corrected sentence. 
Prior to the imposition thereof the Court at this point asks you or the 
defendant, or both of you, have you anything to say? 
MR, KAY: Yes, Your Honor. | 
If Your Honor please, I would like to say this: that the defendant has 
no prior record, prior to this offense. 
THE COURT: You mean an adult record? 
MR, KAY: Or juvenile record, I think, Your Honor, if my memory 
serves me correctly. 
THE COURT: All right. 
MR. KAY: If Your Honor please, this defendant has worked consist- 
ently since the age of thirteen. He cannot read. He cannot write. I think 


=~ 
the probation report will indicate that he has worked. He has worked as a 


stable boy at a race track. He has gone there every year since the age of 
thirteen. 

THE COURT: Mr. Kay, let me interrupt you. Are you saying to me 

that this defendant has told you that he has not been involved) in crimes 
as a juvenile, and crimes of a serious and vicious nature? 

MR. KAY: To my knowledge, that is correct. 

THE COURT: Iam not asking you as to your knowledge. I am asking 
you have you been advised? 

MR, KAY: No, sir, I have not been advised. 

THE COURT: All right. 

MR, KAY: If Your Honor please, he came before Your Honor and was 
sentenced under the provisions of the Youth Corrections Act. Since he has 
been down there, Your Honor, he has informed me that he has done very 
well, that he is well liked, and that he hopes, as soon as he is classified, 
they will give him lessons in how to read and write. I think the probation 
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office itself has recommended that he be sentenced under the Youth Cor- 
rections Act. If Your Honor please, the Youth Corrections Act was an Act 
especially enacted to enable some rehabilitation of an individual. 

THE COURT: Not at the expense of the community. 

MR, KAY: That is true, Your Honor. However, I am sure the Court 
is well aware that there is a community problem to be considered plus the 
individual. If some way can be devised to prevent these young offenders 
from embarking upon a life of crime, I think that the community will be 

benefited. Ithink the hearings are replete with comments by the 
judges and by Mr. Bennett, the Department of Corrections, indicating that 
here we have a system whereby a young man can be made into a reputable 
and decent citizen. He can be taught in this particular instance how to read 
and write. He can be taught a trade. If Your Honor please, I think an indi- 
vidual who cannot read or write goes through life with a handicap. He finds 
it difficult to obtain employment. He then is forced into criminal activities. 

This young man, from what he tells me, is not a person who hangs 
around in gangs. He is a quiet individual. From my association with him, 
Your Honor, he strikes me as being a reticent individual. He is very con- 
scious of his inability to read and write, his inability to obtain employment 
other than the most menial tasks. If Your Honor please, I think that he is 
a good subject for rehabilitation. 

True, the crime for which he was convicted is a serious crime. How- 
ever, I would like to say that the only testimony was an alleged confession, 
and even the confession stated that he was not a member of the gang. There 
was no testimony introduced saying that he was a member of any gang. And, 
also, he was not in the store, although I realize that of course you have con- 
certed effort. 

If Your Honor please, I feel that should you have doubts as to what to 
do with this individual, there is a provision of the Youth Corrections Act 

which permits the Court to receive a recommendation from the youth 
correctional authorities after a sixty-day trial period, in which they will re- 


port to the Court and advise the Court whether in their opinion this young 
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offender would benefit by the provisions of the Youth Corrections Act. They 
have people down there , Your Honor, who are psychiatrists, psychologists, 
penologists , doctors, medical doctors, people who are dealing with|these 
young offenders continually. They would then report to the Court and ad- 
vise the Court accordingly, whether or not in their opinion the individual 
would be benefited by a term under the Youth Corrections Act. 
True, Your Honor feels that this individual might be released into so- 
ciety after a very brief period. From my very cursory knowledge, Your 
Honor, I feel that a minimum period of six months is not the rule. | I think 
it is the exception. I have heard that the minimum period is perhaps ap- 
proximately two years. But the whole purpose of the Act, Your Honor, is 
to rehabilitate rather than to punish. 
THE COURT: I don't think that you can say that. I would hate to think 
the Congress would say this is a one-way street: to take care of offenders 
and let the community be imposed upon. 
MR. KAY: If Your Honor please, I feel the community is benefiting, 
if this man is being rehabilitated. By incarceration in a penitentiary 
he is being placed with hardened criminals. When he comes out he is going 
to be in no better position than he was when he went in. He is going to be 
perhaps more antagonistic to society. He still cannot read or write. He 
still cannot obtain a job. Once again he will be forced into a life of crime. 


That is all that is open to him because he then has a felony record behind 


him in addition to his other handicaps. 
THE COURT: Mr. Kay, I think I shall say to you that the mere fact 

a person is sentenced other than under the Youth Corrections Act, he is 

not barred from all benefits. There are many people who, prior to the 

Youth Corrections Act, did receive aid and comfort from the prison author- 

ities. And there are places where such aid can be given. 
Let me say this to you: I leaned backwards to give this defendant the 

opportunity to being sentenced under the Youth Corrections Act in the hope 

that he would make use of the facilities there afforded. I did it, however, 

with the reciprocal duty of trying to protect the public for a reasonable 
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period of time. But under the interpretation which you and the District 
Attorney now place upon this Act, it is solely a one-way street. 

MR. KAY: If Your Honor please, I respectfully disagree. I think 
that Section (c) of the Act was put in for the reason that Your Honor is 

now apprehensive of, namely, that this individual might get out too 
soon. The Section (c) says that the Court can impose a maximum sentence 
of nine years or up to fifteen years. I am sure, Your Honor, the youth au- 
thorities are aware of the sentencing court's problem in that if he sen- 
tenced a man to nine years under the Youth Corrections Act, the sentenc- 
ing court feels that this individual requires more supervision and perhaps 
more time to be rehabilitated. But that provision was put in specifically 
for this situation, Your Honor, where the gravity of the offense was more 
serious. 

THE COURT: Well, I assume that under 5010 (b) that it is serious, 
too, because the Congress picks that period of time as six years. And when 
I did, in the case to whichI referred, make the sentence under 5010 (b), I 
was conscious of the fact that they had within their jurisdiction control part 
of the time under conditional release for a period of six years. But I now 
find that within a matter of months that man has been scheduled for parole 
as of this September 1961. And that was a brutal robbery, as I said to you 
before. The victim of that case was mutilated, in a sense. His leg was 
dislocated. He had to go to the hospital, and he did go to the hospital for 
a substantial period of time. All that that man will serve under the action 

taken will be six months, subject to his conditional release in Sep- 


tember. That I don't think protects the community. 


MR. KAY: I appreciate Your Honor’s problem here. But, Your Honor, 


I feel that every case should be looked at as an individual case. This, in 
my opinion, was not a brutal robbery. I am not detracting from the gravity 
of the offense. 

THE COURT: No victim went to the hospital as a result of this. But 
if the gun had gone off, some body may have gone to his or her grave, or 
both. 
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MR. KAY: That is true, Your Honor. However, these were a group 


of young men. Their background, I think, would not lead one to believe that 
they would lead a life of -- on the straight and narrow path, so to speak. 
They come from very poor backgrounds. They are uneducated. And I think 
this is an opportunity that society has to permit them to come back into the 
community as respectable citizens. 
If Your Honor please, I would strongly urge that if you still have doubts, 
then he can be sent, pursuant to 5010 (e) of the Youth Corrections Act, for 
a period of sixty days so that Your Honor could have the benefit of/the diag- 
nosis and recommendation of the youth authorities. They would then inform 
Your Honor whether in their opinion this man would be benefited by the Youth 
Corrections Act, and at that time perhaps Your Honor will have more infor- 
mation before him to make a decision as to what this young man should be 
sentenced to. 
THE COURT: Is there anything the defendant would like to gay in ad- 
dition to what you have said, Mr. Kay ? 
THE DEFENDANT: I hope that you give me Youth Act because since 
I have been there I have been making good, since I have been down there. 
THE COURT: Again, I say to you, I would like, and I have demon- 
strated my desire, to give this defendant every opportunity for his better- 
ment, to make him a better citizen, to the extent that I made use of the 
Youth Corrections Act. Under the interpretation now placed on the Act by 
defense counsel and the prosecutor, the only thing I could do with [this de- 
fendant would be to turn him over and the minimum to be fixed by| some 
other agency, where there has been at least in one instance a demonstra- 
tion of undue leniency, in my opinion. I am sorry that he cannot be sen- 
tenced under the Youth Corrections Act, receiving the benefits thereof, and 
yet for a period of time which, in my judgment, would protect society. 
If there be nothing further from either his counsel or the defendant , 
the Court will first say to you that I may be giving him more credit than 
he is entitled to, nevertheless I am going to give him the two months' period. 


There is a question in my mind whether he was awaiting transfer to 
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the ultimate agency to receive him. But , understanding that fact, I am go- 
ing to give him credit. 
It is the sentence of this Court you serve not less than thirty-four 


months nor more than one hundred and two months. 


[Filed July 28, 1961] 
ORDER VACATING JUDGMENT AND COMMITMENT 


Upon consideration of the Defendant's motion it is this 28th day of 
July, A.D., 1961, 

ORDERED that the judgment and commitment entered in the above- 
entitled case on the 2nd day of June, AD., 1961, be, and the same is here- 
by vacated, set aside, and held for naught. 


/s/ R. B. Keech 
Judge 


[Filed July 28, 1961] 
JUDGMENT AND COMMITMENT 


On this 28th day of July, 1961 came the attorney for the government 
and the defendant appeared in person and by his counsel, Alan Kay, Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of ROBBERY as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the cus- 


tody of the Attorney General or his authorized representative for impris- 
onment for a period of Thirty-four (34) months to One Hundred and two 
(102) months. 
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IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. | 


/s/ R. B. Keech 
United States District Judge. 


[Filed August 7, 1961] 


AFFIDAVIT IN SUPPORT OF APPLICATION 
TO PROCEED ON APPEAL WITHOUT 
PREPAYMENT OF COSTS 
I, EARL J. TATUM, being first duly sworn, depose and say that I 
am the defendant in the above-entitled case; that in support of my applica- 
tion to proceed without being required to prepay fees, costs or give secur- 
ity therefor, I state that because of my poverty Iam unable to pay|the costs 


of said proceeding or to give security therefor;that I believe I am entitled 


to redress; and that the nature of my appeal is briefly stated as follows: 

1. That the sentence imposed July 28, 1961 was null and void because 
the sentence imposed June 2, 1961 was valid except for the invalid append- 
age attached thereto. 

2. That the sentence imposed on July 28, 1961 was more severe than 
the sentence imposed June 2, 1961 and by imposing a sentence of greater 
severity the Court erred. 

I further have truthfully set forth below information relating to my 
ability to pay the costs of defending the case against me: 

iL. Are you presently employed? No. 

* * * * 
How much cash do you have? None. 
Do you own any bank account, savings account, stocks 
automobile, real estate, or other valuable property? | No. 


* * * * * 


Do you have a wife, parent or other person who may be able 
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to assist you in paying the costs of your defense in this case ? 
No. 
* * * * * 

(Answers to #5 and #6 required only in criminal cases). 


5. How much cash did you have at the time of your arrest? None. 


Are you now free on bond? No. If not, do you intend to apply 


for bond? No. 
I understand that a false statement or answer to any question in this 
affidavit will subject me to penalties for perjury. 
/s/ Earl J. Tatum 


SBUSCRIBED AND SWORN TO before me this 7th day of August, 1961. 


/s/ Orange C. Dickey 

Notary Public, D.C. 

My Commission Expires Sept. 30, 1964 
HARRY M. HULL, Clerk 


By 
Deputy Clerk 


[Filed August 12, 1961] 


Let the applicant proceed on appeal without prepayment of costs and 


with appointed counsel and furnish the transcript at Govt expense. 


Denied - not good faith i.e.,no substantial question& in my judgment 
frivolous. See Oguisv. U. S. 102 U.S. App. 1, cert. denied 356 U.S. 914. 


/s/ R. B. Keech, J. 
8/10/61 


[Filed November 3, 1961] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1961 


EARL J. TATUM, 


Petitioner, Misc. No. 1701 


v. ) District Court Criminal No. 146-61 
UNITED STATES OF AMERICA, 
) 


Respondent. 
Before: Edgerton, Fahy and Danaher, Circuit Judges, in Chambers. 
ORDER 


Upon consideration of the petition for leave to prosecute an appeal 
without prepayment of costs and motion for preparation of transcripts of 
the sentencing proceedings and of the memorandum in support and!in oppo- 
sition, it is 

ORDERED by the court that the petition for leave to prosecute an ap- 
peal without prepayment of costs is granted, and that the joint appendix in 
case No. 16,637 shall be incorporated into the appeal in this case by refer- 
ence and petitioner allowed to supplement that joint appendix as needed. 

It is FURTHER ORDERED by the court that the transcript of sentenc- 
ing proceedings in this case shall be promptly prepared and filed.) Poole 
v. United States, 1957, 102 U.S. App. D.C. 71,250 F.2d 396, 28 U.S.C. 753(b). 


Per Curiam, 


Dated: Nov. 3, 1961 
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STATEMENT OF QUESTIONS PRESENTED 


Whether that portion of the judgment of June 2, 1961 
committing appellant to the custody of the Attorney 
General for a prescribed minimum period contravened 
the provisions of the Federal Youth Corrections Act 
under which he was sentenced. 

Whether that portion of the judgment of June 2, 1961 
committing appellant to the custody of the Attorney 
General for a prescribed minimum period was separable 
from the remainder of the judgment, and as a conse- 
quence that the aforesaid judgment was not void in 
its entirety. 

Whether the trial court's action of July 28, 1961 
vacating the June 2, 1961 judgment in its entirety 
and imposing a severer sentence under a different 
statute, after appellant had foregone his right of 
appeal and after he had been committed to executive 


custody, was prejudicial, illegal and erroneous. 


(ii) 


Whether, in the event this Court were to conclude 


that the June 2, 1961 judgment was a complete nullity, 


meaning that the July 28, 1961 judgment was the first 


order from which an appeal would lie and that a timely 


application for leave to appeal therefrom opened. 


up the merits of appellant's conviction, this Court 


should reconsider its order of November 3, 1961 by 


making available to appellant the entire transcript 


of the trial which resulted in his conviction. 
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Dept. of Justice Press Release, Jan. 10, 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,773 


EARL J. TATUM, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT. 


This is an appeal from a judgment of July 28, 1961, 


sentencing appellant to imprisonment for a period of 34 to 


102 months on a robbery conviction in Criminal No. 146-61 


(J.A. 16-17). In thus sentencing appellant under the 
Indeterminate Sentence Act of the District of Columbia 


(Section 24-203 of the D. C. Code), the trial judge 


== 


(in response to a motion for correction of sentence under 
Rule 35 of the Federal Rules of Criminal Procedure) vacated 
a sentence previously entered June 2, 1961 committing appel- 
lant to the custody of the Attorney General for a period of 
three to nine years under the Federal Youth Corrections Act, 
18 U.S.C. 5010(c) (J.A. 3-4, 10, 16). An application filed 
August 7, 1961 for leave to appeal in forma pauperis from 
the July 28 sentence was denied by the trial judge (J.A. 
18). Leave to appeal was subsequently allowed on November 


3, 1961 by order of this Court in Misc. No. 1701 (J3.A. 19). 


This Court's jurisdiction to review the judgment below rests 


on 28 U.S.C. Sec. 1291. 


_STATEMENT OF THE CASE 


In a one-count indictment filed in the District 
Court March 6, 1961, Earl Tatum (age 18) was charged with 
stealing and taking on December 30, 1960, from the person 
and from the immediate possession of Lewis Millison and 
Esther Millison, property "of the value of about $101.00, 
consisting of the following: $91.00 in money and one change 


tray of the value of $10.00," in violation of Section 22-2901 


a3 


of the D. C. Code (Criminal No. 146-61) (J.A. 1). 

Represented by a court-appointed attorney from 
the Legal Aid Agency (Alan Kay, Esq.), the defendant at 
his arraignment on March 10, 1961 entered a plea of not 
guilty. The unprinted docket entries show that a jury 
was thereafter impaneled on May 16, 1961 (with Judge Keech 
presiding), that evidence was adduced on May 17, and that a 
verdict of guilty was returned on May 18. 

After receiving a probation report, which appar- 


ently showed that Tatum had had very little formal education 


(being bazely able to sign his own name) ,2/ that he had been 


working fairly steadily since he was about 13 years of 
age, that he was employed by an upholstery firm at the time 
of the robbery here charged, and that he had not had any 
serious run-ins with the legal authorities prior to the 
robbery in question and another robbery of the same day 
(hereinafter described in more detail), Tatum was brought 
before Judge Keech for sentencing on June 2, 1961 (J.A. 


2-3). After adjudging Tatum guilty as charged and convicted, 


1/ See Case No. 16,637, J.A. 20, 26, 134. 
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Judge Keech imposed the following sentence (J.A. 3+4): 
It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his author- 
ized representative pursuant to the provisions of 
Title 18, U.S.C., Section 5010(c) [i.e., the Federal 
Youth Corrections Act] for a period of three (3) to 
nine (9) years. 
Apparently! satisfied with being sentenced under 
a statute which afforded him an opportunity to learn to read 
and write, to learn a trade, and to be subsequently released 


without being branded a "felon", Tatum elected not to appeal 


within the ten days allowed by Rule 37 of the Federal Rules 
1/ 


of Criminal Procedure. 

To understand subsequent developments, brief 
mention must be made at this point of a separate criminal pro- 
ceeding in which the defendant was concurrently involved. 

On March 6, Tatum, one Elwood Sawyer (age 18) and three other 
youths were charged by a grand jury with robbery, likewise 
on December 30, 1960, of about $44 from a High's Dairy 


Store, in violation of Section 22-2901 of the D. C. Code 


1/ Although the record merely shows that no notice of 
appeal was filed, the undersigned is advised by Tatum 
and his trial counsel that the decision not to appeal from 
the foregoing sentence was a deliberate one and for the 
reasons here stated (cf. Case No. 16,637, J.A. 236). 


Se 


l/ 
(Criminal No. 145-61) (Case No. 16,637, J.A. 1-4). With 


the indictments against the other three codefendants there- 
after dismissed by the Government, Tatum and Sawyer were 
jointly tried before Judge Sirica and a jury (Case No. 
16,637, J.A. 5). On April 25, 1961 the jury brought in a 
verdict of guilty as to both defendants (Criminal No. 145- 
61) (Case No. 16,637, J.A. 212-213). Sentencing was deferred 
pending a probation report (Case No. 16,637, J.A. 213), 
In subsequently sentencing Tatum in Criminal |No. 
145-66, on June 30, 1961, Judge Sirica likewise committed 
Tatum to the custody of the Attorney General for a period of 
three to nine years, pursuant to the provisions of the 
Federal Youth Corrections Act (18 U.S.C. Sec. 5010(c))] 
with Tatum's sentence to run concurrently with the one 
which Judge Keech had imposed on June 2, 1961 in Criminal 


2/ 
No. 146-61 (Case No. 46,637, J.A. 225). Again Tatum 


1/ This Court in its order of November 3, 1961 (J.A.| 19) 
directed that the joint appendix in Case No. 16,637 be 
incorporated in this case, with leave to supplant as needed. 


2/ A like sentence was similarly imposed against eater 
i 


Tatum's codefendant. Sawyer's appeal on the merits is 
now before this Court as Case No. 16,536, the matter having 
been argued December 15, 1961. 
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elected not to appeal. He was thereupon placed in executive 
custody, transferred to the Lorton Youth Center for classi- 
fication purposes (16 U.S.C. Sec. 5014), and began serving 
his concurrent sentences in Criminal Nos. 145-61 and 146-61 
(see Case No. 16,637, J.A. 224, 234, 236). 

At or about this time, not only in connection with 
the Tatum sentences in Criminal Nos. 145-61 and 146-61, but 
in connection with sentences imposed by the District Court 
on other youthful offenders under the Federal Youth Correc- 
tions Act, the Director of the Bureau of Prisons raised a 
question whether a "minimum sentence" was proper under that 


statute, which conferred on the Youth Correction Division 


the right "at any time . . . to. . . release conditionally 


under supervision" alcommitted youth offender (18 U.S.C. 
Sec. 5017(a)) (Case No. 16,637, J.A. 239-241). 

With a view to obtaining a ruling on this point, 
the United States Attorney's office conferred with the 
Director of the Legal Aid Agency (Case No. 16,637, J.A. 240). 
It was decided, at a time when the Director's assistant (Mr. 
Kay) who had represented Tatum in both robbery convictions 


was on leave, to use the sentences imposed against Tatum 


in Nos. 145-61 and 146-61 as "test cases" (Case No. 16,637, 
J.A. 236, 240). 
Admittedly without conferring with Tatum who was at 
the Lorton Youth Center, and without his personal knowledge, 
request or consent (Case No. 16,637, J.A. 239-241), another 


assistant in the Legal Aid Agency (after entering his appear- 


ance) filed separate pleadings in each case on July 13, 1961, 


under Rule 35 of the Federal Rules of Criminal Procedure, 
entitled "Motion for Correction of Illegal Sentence" (S.A. 
4, 5). 
In a Memorandum in Answer to Defendant's Motion 
for Correction of Sentence, filed joinly in Nos. 145-61 and 


146-61 on July 25, 1961, the United States Attorney stated 
| 


(J.A. 5-7): 


Defendant's counsel has filed a Motion |for 
Correction of Illegal Sentence and a Memorandum 
of Points and Authorities in Support of the Motion, 
wherein he seeks in effect to have this Court 
resentence the defendant pursuant to Section 
1510(c eliminating any reference to a minimum 
sentence of three years. 1/ Such minimum sentence 
would, of course, be required pursuant to Title 24, 
D.C. Code, Section 203, in the absence of any prda- 
vision of law overriding that provision for minimum 
sentence. 


Emphasis supplied throughout this Brief. 
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The undersigned respectfully submits that the 
Federal Youth Corrections Act is such an overriding 
provision of law which is inconsistent with the minimum 
sentence provision of 24 D. C. Code, Section 203. As 
a consequence, the undersigned submits that the Court 
should correct the sentence to avoid bringing the pro- 
visions of the Youth Corrections Act and the D. C. Code 
into conflict. This may be done either by eliminating 
the reference to the Youth Corrections Act, or eliminat- 
ing provision for the minimum sentence under the D. C. 
Code vorovision. 


This inconsistency can be cleared up one of two 
ways -- either by resentencing under the D. C. Code 
exclusively, or by conforming the sentence to the 
requirements of! section 5017, i.e., by eliminating the 
minimum sentence. The undersigned does not undertake 
to suggest which of these courses would be more 
desirable. 


The following day Mr. Kay (who had returned from 
leave) and his associate filed a Memorandum, contending that 
a "minimum sentence" contravened the language, spirit and 


purpose of the Federal Youth Corrections Act and asking that 


Tatum be resentenced (in Nos. 145-61 and 146-61) “in conform- 


ity with the requirements and purpose of Title 18, Section 
5010" (Case No. 16,637, J.A. 227-233). 

This motion, insofar as it related to Criminal No. 
146-61, was argued before Judge Keech on the morning of July 


2@, 1961 (J.A. 7). After hearing argument Judge Keech 
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vacated the sentence of June 2, 1961 imposed under the |Federal 
Youth Corrections Act, and resentenced Tatum on July 28, 1961, 
to “imprisonment for a period of Thirty-Four (34) months to 
One Hundred and two (102) months", under the Indeterminate 
Sentence Act of the District of Columbia (J.A. 10, 16-17). 
From statements made at the resentencing, it is abundantly 
apparent that Judge Keech's decision to order Tatum i prisoned 
as an adult offender was predicated in large part on a/belief 
that executive personnel who administered the Federal Youth 
Corrections Act were prone to release youthful offenders pre- 
maturely (J.A. 7-10). 
Later that day, notwithstanding an attempt to with- 


draw the motion for correction of sentence, Judge Sirica took 


like action in Criminal No. 145-61, with the new sentence 


which he reimposed against Tatum again to run concurrently 
with that which Judge Keech had reimposed in Criminal No. 


146-61 (Case No. 16,637, J.A. 233, 242-243). During the 
| 


resentencing before Judge Sirica the following colloquy 
occurred (Case No. 16,637, J.A. 239-240): 


Mr. Murray [Legal Aid Agency J: I want 
[to make] a statement in regard to what the defendant 
has just stated, that the motion filed by him in 
this case and by him in the other case, through the 
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attorney for the Legal Aid Agency, those motions 
were filed without his being consulted and with- 
out his authority. It was done by me at the 
request of the United States Attorney, who wanted 
to raise a legal point in regard to the legality 
of a sentence under the Youth Corrections Act, 
which carried or which was imposed with a minimum 
sentence. 


I acted impulsively and without reflection, 
and as I have said, without consulting the defend- 
ant. . .. I didn't arrange to consult with the 
man and I didn't consult him, and I am sure it was 
done without his personal authority or permission 
and without his being consulted. 

The Defendant: Your honor, I didn't know 
anything about this, who filed it, and I didn't 
know anything about it until I heard about it. 


The Court: Now, Mr. Troxell, do you agree 
with Mr. Murray's statement? 


Mr. Troxell [Assistant U. S. Attorney]: 
Yes, your Honor. 


After Judge Sirica had indicated that he still intended 


to sentence Tatum to imprisonment as an adult offender under 


the Indeterminate Sentence Act, and after expressing the 
view that the question whether a minimum sentence could be 
imposed under the Federal Youth Corrections Act was one which 
should be resolved, Judge Sirica stated that he was prepared 


to permit an appeal in forma pauperis in Case No. 145-61 
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(Case No. 16,637, J.A. 240-241) 2/ The following further 


colloquy then occurred (Case No. 16,637, J.A. 241): 


The Defendant: I would like to know, would 
I_be able to go back down there [to the Lorton 
Youth Center] ? 


The Court: Well, I don't know. 


On August 7, 1961 Tatum filed an application before 
Judge Keech requesting leave to appeal in forma pauperis from 
the reimposed sentence of July 28, 1961 in Criminal No. 
146-61, wherein appellant proposed to make the following 


points (J.A. 17-18): 


1. That the sentence imposed July 28, 1961 
was null and void because the sentence imposed 
June 2, 1961 was valid except for the invalid 
appendage thereto. 


2. That the sentence imposed on July 28, 
1961 was more severe than the sentence imposed 
June 2, 1961 and by imposing a sentence of 
greater severity the Court erred. 


On August 10 Judge Keech denied this motion 
the following notation (J.A. 18): 
Denied -~- not good faith, i.e. no substanti 


question & in my judgment frivolous. See Hayes Vv. 
U.S. 102 U.S. App. D.C. 1, cert. den. 356 U.S. 914, 


1/ Such an appeal was subsequently perfected and the matter 
is now pending before this Court as Case No. 16,637. 
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Tatum thereupon applied to this Court for leave to 
appeal in Criminal No. 146-61 without prepayment of costs 
(Misc. 1701). By order entered November 3, 1961, this Court 
allowed the appeal, directed that the undersigned (as court- 
appointed counsel) be furnished with a transcript of the 


sentencing proceedings, and further ordered that the joint 


appendix in Case No.| 16,637 be incorporated into the appeal 


in this case by reference, with leave to supplement that joint 


appendix as needed (J.A. 19). 


STATUTES AND RULE INVOLVED 


Pertinent portions of the District of Columbia 
Robbery Statute, of the District of Columbia Indeterminate 
Sentence Act, of the Federal Youth Corrections Act, and of 
Rule 35 of the Federal Rules of Criminal Procedure are set 


out in Appendix A hereto. 


_STATEMENT OF POINTS 


1. Even though that portion of the June 2, 1961 
judgment purporting to commit appellant to the custody of the 


Attorney General for a prescribed minimum period contravened 
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provisions of the Federal Youth Corrections Act under which 
he was sentenced, it was readily separable from the remainder 
of the judgment, and as a consequence the district court erred 
(a) in subsequently vacating that judgment in its entirety, 


and (b) in subsequently imposing a severer sentence under a 


different statute, after appellant had foregone his right of 
| 


appeal from the initial conviction and after he had been com- 
mitted to executive custody. 
2. In the event this Court concludes that the 
June 2, 1961 judgment was a complete nullity, meaning (a) 
that the judgment of July 28, 1961 was the first final order 
from which an appeal would lie and (b) that the timely jappli- 
cation for leave to appeal therefrom opened up the merits 
of the conviction, appellant further contends that this Court 
should reconsider its order of November 3, 1961 by making 
available to him and his court-appointed counsel the entire 
transcript of the trial which resulted in his conviction, and 


not merely the sentencing portions thereof. 


The Federal Youth Corrections Act (18 U.S.C. Secs. 
5005 et seq.) provides for treatment and rehabilitation rather 
than punishment and imprisonment. See Cunningham v. United 
States, 256 F.2d 467 (C.A.5, 1958); H. Rept. 2979, 8lst Cong. 
2a Sess. p. 1; Hearings before Subcommittee on a Correctional 
System for Youthful Offenders of the Senate Committee on the 
Judiciary, S. 1114 and S. 2609, 8lst Cong., lst Sess. 
pp. 43-44. That Act contemplated that youthful offenders 
committed thereunder may be conditionally released "at any 
time" by the officials charged with its administration. 
18 U.S.C. Secs. 5014, 5015(a) and 5017(a). Hence, that por- 


tion of the June 2, 1961 judgment (J.A. 3-4) purporting to 


commit appellant to the custody of the Attorney General for 


a prescribed minimum period was improper. 
II 
That portion of the June 2 judgment (J.A. 3-4) 
imposing a maximum sentence of 9 years was authorized by the 
robbery statute under which appellant was tried and convicted 


(Section 22-2901 of the D. C. Code) and did not contravene 
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the provisions of the Federal Youth Corrections Act (18 U.S.C. 
Secs. 1010(c) and 1017(c)). Where (as here) a sentence is 
valid in part and void in part, the void portion if otherwise 
separable does not vitiate the entire judgment or render the 
sentence a complete nullity. United States v. Pridgeon, 153 
U.S. 48, 38 L. Ed. 631 (1894); Jones v. United States, 80 

U.S. App. D.C. 109, 110-111, 151 F.2d 289 (1945); United States 
v. Neufield, 62 F.Supp. 600, 602-603 (D.D.C. 1945). Since, 

as Government counsel agreed below (J.A. 7) the minimum sen- 
tence portion of the June 2 judgment was separable, the 


defect in that judgment could be cured by merely striking 


that portion thereof which purported to prescribe a doin 


sentence. 
ITIt 
Although a trial court by reason of Rule 35 of the 
Federal Rules of Criminal Procedure may correct an illegal 
sentence "at any time", it is settled law that a court cannot 
increase a sentence after service thereof has been begun and 
after the appeal period has expired -- because of the consti- 
tutional doctrine that a person may not be punished twice for 


the same offense. Rowley v.- Welch, 72 U.S. App. D.C.) 351, 


\ 


wee 


114 F.2d 499 (1940). And this is true even though the trial 
court originally might have imposed the very sentence he sub- 
sequently sought to impose when he thereafter corrected the 
first sentence pursuant to a motion filed under Rule 35. 


Ekberg v. United States, 167 F.2d 380, 388 (C.A.1, 1948); 


Duggins v. United States, 240 F.2d 479, 481, 482 (C.A.6, 1957); 


Wilson v. Bell, 137 F.2d 716, 720-721 (C.A.6, 1943). The case 
of Hayes v. United States, 102 U.S. App. D.C. 1, 249 F.2d 516 
(1957), cert. den, 356 U.S. 914, turning on its special facts, 
is not to the contrary. 

The July 28, 1961 judgment sentencing appellant 
to imprisonment as an adult offender under the Indeterminate 
Sentence Act of the District of Columbia was unquestionably 
more severe than that originally imposed under the more lenient 
provisions of the Federal Youth Corrections Act, which would 
have enabled appellant to learn to read and write, to learn 
a trade, to be released conditionally under supervision, and 
to be discharged finally without being branded a felon (18 
U.S.C. 5005 et seq.). Thus, the trial judge's action of 
July 28 vacating the earlier sentence and imposing a severer 


sentence under a different statute, after the appeal period 
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had expired and after appellant had been committed to 
tive custody was prejudicial, illegal, and erroneous. 
IV 
If this Court were to conclude (contrary to/the 
authorities here cited) that the June 2 judgment was a com- 
plete nullity, meaning that the July 28 judgment was the first 
final order from which an appeal would lie, this Court should 
modify its November 3, 1961 order by directing the Government 
to supply appellant with a transcript of the entire trial. 
Cf. United States v. Howell, 103 F.Supp. 714, 718 (S.D.W.Va., 


1952), aff'd 199 F.2d 366, 367 (C.A.4, 1952). 


ARGUMENT, 
Ir 


That Portion of the June 2, 1961 Judgment 
Committing Appellant to the Custody of the 
Attorney General for a Prescribed Minimum 
Period Contravened the Provisions of the 

Federal Youth Corrections Act under Which 


He las Sentenced. 


The Federal Youth Corrections Act of 1950 (18 U.S.C. 


Secs. 5005 et seq.), made applicable to youthful offenders in 


the District of Columbia by a 1952 amendment (18 U.S.|C. Sec. 


5025), provides for treatment and rehabilitation rather than 
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punishment and imprisonment. See Cunningham v. United States, 
256 F.2d 467 (C.A. 5, 1958). Whether a youthful offender can 
be helped by treatment at a Youth Correction Center or should 
be punished by incarceration in a penitentiary is normally a 
matter exclusively within the purview of the sentencing judge. 
Here, it is to be noted that each of the district judges who 
presided at the trials where Tatum was found guilty of two 
separate robberies allegedly committed by him on December 30, 
1960, concluded at the time of the original sentencing (on 
June 2 and 30, 1961) that Tatum was a youthful offender who 


would benefit from treatment at a Youth Correction Center. 


To that end Tatum was committed by each judge under the Federal 


Youth Corrections Act (18 U.S.C. 5010(c)) "for a period of 
three (3) to nine (9) years," with the two sentences to run 
concurrently. Having elected not to appeal the merits of his 
convictions within the 10-day period allowed by law, Tatum 
was placed in executive custody, transferreé to the Lorton 
Youth Center for classification purposes, and began serving 
the two concurrent’ sentences thus imposed (see 18 U.S.C. 

Sec. 3568). 


That those portions of each of these sentences, 
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purporting to commit Tatum for a minimum period of three years, 
contravened the language, spirit, and purpose of the Federal 
Youth Corrections Act seems clear. 
For example, Section 5014 of the Act provides that 
every committed youth offender "shall first be sent to!a 
classification center or agency" for a complete study r- 
mental, physical, capabilities, prior schooling, previous 
delinquency, etc. (18 U.S.C. Sec. 5014). Upon receipt) of a 
report on the results of such study, normally to be completed 
within 30 days (18 U.S.C. Sec. 5014), the Director of Prisons 


may recommend (1) “that the committed youth offender be re- 


leased conditionally"; (2) that he be transferred to an agency 


or institution for treatment; or (3) that he be confined and 
afforded treatment (18 U.S.C. Sec. 5015) -- segregated from 
hardened criminals (18 U.S.C. Sec. 5011). Furthermore, 
Section 5017(a) explicitly provides that the Youth Correction 
Board "may at any time after reasonable notice to the |Director 
release conditionally under supervision" a youth offender 
committed under that Act (18 U.S.C. Sec. 5017(a))-. 
Thus, while the Act authorizes the sentencing judge, 


where permitted by other statutes, to impose a maximum sentence 
ae 
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in excess of the six years generally contemplated by the 
Federal Youth Corrections Act (18 U.S.C. Secs. 5010(c), 
5017({c)), it does not empower him to tie the Director's hands 
by imposing a minimum sentence. 


Where, as here, the purpose and language of a 


statute is clear and!explicit, recourse to legislative history 


to vary the otherwise plain meaning of its provisions is not 
permissible under well-established canons of statutory con- 
struction. However, recourse may be had to such history to 
confirm the otherwise plain meaning of the statute. An exami- 
nation here of such history fully substantiates the foregoing 
construction of the statute in question. 

For example, the House Report on S. 2609 (81st Cong.), 
which became the Federal Youth Corrections Act of 1950, states 
that the system there prescribed is designed to provide for 
rehabilitation of those youthful offenders who show promise 
of becoming useful citizens and to prevent their degeneration 
into habitual criminals. To that end the statute provides a 
system of analysis, treatment, and release designed to cure 
rather than accentuate the anti-social tendencies that may have 


lead to the commission of the crime. This is to be done by 
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permitting the substitution of correctional rehabilitation 

for retributive punishment. The statute marks a departure 

from the punitive idea of dealing with youthful offenders and 

looks primarily to the objective of their rehabilitation. 

H. Rept. 2979, S8lst Cong., 2d Sess. p. 1. 
More directly to the point, in testifying in| support 


of such legislation, the late Chief Judge Parker of the Fourth 


Circuit statea!’: 


I would like to speak briefly, if I may, fir 
in analyzing the act and second giving the reason 
why I think the act is desirable. 


In the first place the act deals only with 
offenders under 24 years of age. In the second 
place, it does not interfere with the power of the 
judges even with respect to those offenders, but 
gives him merely an alternative method of treatment 
of those people. That is to say, under this bill 
the judge may still admit the youthful offender to 
probation. There is nothing in the bill that pre- 
vents that. He may still give the youthful offender 
the punishment prescribed by existing statutes, 
there is nothing in the bill that prevents that. | 
All that the bill does is to provide that if in his 
judgment and discretion, he thinks that the offender 
before the court is one that can be treated with 
advantage under this bill, he can sentence him 
under this bill instead of under the existing law. 


1/ Hearings before the Subcommittee on a Correctional System 
for Youth Offenders of the Senate Committee on the |Judi- 
ciary, S. 1114 and S. 2609, 8lst Cong., lst Sess., pp; 43, 44 
(hereinafter cited as Hearings). 
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He may give him, under this bill, what was 
called corrective treatment and by corrective treat- 
ment we mean three things: First, with respect to 
the classification of the offender for purposes of 
punishment; second, with respect to the kind of pun- 
ishment that is going to be inflicted; and third, 
with respect to his rehabilitation in society after 
punishment has been served. 


In the first place when a man goes to a correc~ 
tion center under this act he is studied by experts 
with respect to his physical and mental character- 
istics and his background and is assigned to an 
institution where he will be able to receive the 
kind of corrective treatment that he needs. 

I will say right there that the bill provides, not 
only contemplates but expressly provides, that there 
is to be a separation made between these men and 
the ordinary hardened offenders that are sentenced 
to prison, so that the young man under 24 years of 
age who has strayed from the path of virtue but is 
not hopeless, can be brought back to good conduct 
and not subjected to the baleful influence of being 
associated with hardened criminals in prison. 


Now the next thing that it does is provide 
that he shall’ be given work training and adequate 
supervision during his period of incarceration. 

He is to do useful work, not for just a few hours 

a day, but real work. He is to do it in a way tht 
will train him for a useful life after he leaves 
the institution. He is to be taught a trade, in 
other words, 


In the third place, he is to be actively and 


effectively supervised by men who are trained by 
handling youth of that character. 


The third thing that the act contemplates is 
conditional release. After a man is sentenced, 
irrespective of the time provided in the statute 
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defining the crime, if he is sentenced under this 
act he is sentenced to at least six years of correc- 
tive treatment even though the act may prescribe 
only 2 year's punishment. When he goes in under 
this sytem he may be kept under its supervision for 


6 years. But he may also be released at any time. 
The next day after he is imprisoned, if the auth- 
orities think he ought to be released he may be 
released _ at once, conditionall that is to say if 
he does not behave himself he can be bro ught back 

to jail again. 


After he has been in confinement for a year 
he can be released unconditionally if it is thought 
proper. But the act provides that whatever the 
situation he shall be released at least conditionally 
at least 2 years before the expiration of the sen- 
tence so that he can be observed and supervised as 
he enters into the life of society again. 


Now there is one provision in this bill that 
was not in the other bill. It was thought that 
perhaps 6 years would not be long enough for some 
offenders, some judges might think that a man 
needed more treatment than for 6 years and undey 
those circumstances they can give him a period of 
treatment not exceeding the maximum punishment 
prescribed in the act. 


Mr. Chairman, that is roughly the provision 
of the act as I understand it. I do not see any 
possible objection to it. They say that there 
are some of these fellows that ought to be given 
serious punishment notwithstanding their being 
young and it does not prevent their being given 
serious punishment. Nothing prevents a man from 
getting 25 years punishment if he deserves it. 
Nothing prevents him from being executed if he 
deserves such sentence. 


On the other hand, there is nothing to prevent 
the judge from sentencing him to prohation if he 
thinks that is to be done. 
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All it provides is that in the case of those 
who need treatment, in the opinion of the judge, 
the judge shall be able to give them that treatment 
and reclaim them to society. 1/ 
In short,’ in adopting the Federal Youth Corrections 


Act, it was the manifest intention of Congress to place in 


the hands of trained administrative personnel the responsi- 


bility of determining exactly when a youthful offender, with 


whom such persons are in daily contact, should be condition- 
ally and then unconditionally released. Rather than impose 
this responsibility on the shoulders of a trial judge who, in 
the course of a trial of a youthful offender, has little or 
no opportunity to observe such person in anything approaching 
normal surroundings and who must rely on written reports of 
others in attempting at the time of sentencing to forecast 
when such person will be sufficiently rehabilitated to be 
returne@ to society, Congress decided that this responsibility 
could best be discharged by the Executive branch. 

Thus, to! allow a trial judge, in sentencing a youth= 
ful offender under the Federal Youth Corrections Act, to 
1/ For similar views of the late Judge Bolitha J. Laws, Chief 


Judge, United States District Court for the District of 
Columbia Circuit, see Hearings, pp. 15, 18. 
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prescribe a minimum period which must be served before) such 


person can be released, as the trial court attempted to do in 


the sentence imposed June 2, 1961, contravenes the language, 


spirit, and purpose of that statute. And on this point, as 
borne out by pleadings filed in this case below (J.A. 5-7), 
Government counsel take a similar view of the statute, | namely, 
that a district judge is not empowered, in sentencing a youth- 
ful offender under the Federal Youth Corrections Act, to 
prescribe a minimum period which such offender must serve 
before he can be released (first conditionally and then uncon- 
ditionally) by trained personnel of the Department of Justice. 
Hence, that portion of the June 2 judgment purporting to 
commit appellant to the custody of the Attorney General for 
a prescribed minimum period was improper. 
it 
That Portion of the Judgment of June 2, 1961 
Committing Appellant to the Custody of the 


Attorney General for a Prescribed Minimum 
Period Was Separable and Did Not Vitiate the 


Remainder of the Judgment 


The June 2 judgment sought to impose both a minimum 
and a maximum sentence. There is no question that the Federal 


Youth Corrections Act permits the imposition of a maximum 
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sentence in excess of the six years generally contemplated by 
that Act, where the maximum thus imposed does not exceed the 
period prescribed by other statutes for the offense in ques- 
tion (18 U.S.C. Secs. 1510(c), 1517(c)). The robbery statute 
under which appellant was indicted and convicted provides for 
a maximum penalty up to fifteen years (Section 22-2901 of the 
D. C. Code). That the trial judge was, therefore, empowered 
to specify a maximum sentence of nine years, as he did in his 
judgment of June 2,'1961, is not debatable, and counsel for 


the Government (as we understand it) do not disagree (J.A. 


5-7) 2/ 


It thus follows that that portion of the June 2 
judgment imposing a maximum sentence of 9 years for the 
offense of which appellant was convicted was authorized by 
the statute under which he was tried and convicted (Section 
22-2901 of the D. C. Code), and in no way contravened the 
language or purpose of the Federal Youth Corrections Act 
under which he was originally sentenced (18 U.S.C. Secs. 


1010(c), 1017(c)). 


1/ See Hearings, quoted p. 23, supra. 
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Where (as here) a sentence imposed by a trial court 


is valid in part and void in part, the void portion does not 


necessarily vitiate the entire judgment. The Supreme Court in 


United States v. Pridgeon, 153 U.S. 46, 38 L.Ed. 631 (11894) 


has stated the applicable rule on this subject as follows 
(p. 62): 


Without undertaking to review the authorities 
in this and other courts, we think the principle 
is established that where a court has jurisdiction 
of the person and of the offense, the imposition 
of a sentence in excess of what the law permits 
does not render the legal or authorized portion of 
the sentence void, but only leaves such portion of 
the sentence as may be in excess open to question 
and attack. In other words, the sound rule is tHat 
a sentence is legal so far as it is within the pyo- 
visions of law and the jurisdiction of the court 
over the person and offense, and only void as to 
the excess, when such excess is separable, and may 
be dealt with without disturbing the valid portion 
of the sentence. ... 


It may often occur that the sentence imposed 


may be valid in part and void in part, but the | 
void portion of the judgment or sentence should 


not necessarily, or generally, vitiate the valid 
portion. 


This rule has been followed widely in the various 
judicial circuits. See, e.g., Duggins v. United States, 240 
F.2d 479, 481 (C.A. 6, 1957); McKinney v. Finletter, 205 F.2d 


761, 763 (C.A.10, 1953); Wilson v. Bell, 137 F.2d 761, 721 
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(C.A.6, 1943); United States v. Lynch, 159 F.2d 198 (C.A.7, 
1947); Waldon v. Swope, 193 F.2d 389, 390 (C.A.9, 1951). 

And it is the law in this Circuit. Jones v- United States, 
80 U.S. App. D.C. 109, 110-111, 151 F.2d 289 (1945); United 
States v. Neufiela, 63 F.Supp. 600, 602-603 (D.D.Cc. 1945). 

In the instant case, the minimum sentence provision 
is readily separable from the remainder of the sentence. See 
United States v. Neufield, supra. "Indeterminate sentences 
have long been held sentences for the maximum term for which 
the defendant might be imprisoned.” Story v-. Rives, 68 U.S. 
App. D.C. 325, 330, 97 F.2d 182, 187 (1938). Absent the mini- 
mum sentence provision, defendant's sentence is simply a 
nine-year maximum sentence under the Federal Youth Corrections 
Act, unquestionably a valid sentence. 18 U.S.C. Sec. 5010(c); 
see D. C. Code, Sec. 22-2901. 

In short; that portion of the June 2 judgment 
prescribing a minimum sentence, being readily separable, 


did not vitiate or! void the entire judgment. United States 


v. Pridgeon, supr Vv And as Government counsel have 


1/ The Court's attention is called to the fact that any 
contrary holding here would mean that an identical judg- 
ment now before this Court in Sawyer v. United States 


(continued on following page) 


heretofore recognized (J.A. 7), the error in question | could 
be corrected by merely striking from the June 2 sentence that 
separable portion which purported to commit appellant) to the 


custody of the Attorney General for the minimum period there 


phesceibed.<” 


IIt 


The Trial Judge's Action of July 28, 1961 
Vacating the Entire Judgment of June 2, 1961 
and Imposing a Severer Sentence under a 
Different Statute, after the Appeal Period 
Had Expired and after Appellant Had Been 
Committed to Executive Custody, Was 


Prejudicial, Illegal and Erroneous 


A. The Subsequently Imposed Sentence Was More 
Severe Than the First. -- After the expiration of the ten-day 
period allowed by Criminal Rule 37 in which to appeal) the 


merits of the conviction, and after appellant had been sent 


(Continued from preceding page) 
(Case No. 16,536) would of necessity have to be reverised on 
that ground, if for no other. While for reasons quitie under- 
standable the point is not there raised, the matter Deing 
jurisdictional is one this Court, if the sentence were void 
in its entirety, would be required to note sua sponte. 


1/ Although Government counsel in their July 25, 1961 state- 
ment expressed the view (J.A. 6-7) that the error in the 

June 2 sentence could be corrected in still another fashion 

(a matter on which we disagree for reasons stated under Point 

III, infra), the Government below did "not undertake |jto sug- 

gest which of these courses would be more desirable" |(J.A. 7). 
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to the Lorton Youth Center for classification and had thus 


begun serving the sentence imposed June 2, 1961, that sentence 
was modified to his prejudice some 56 days later. 

That the sentence was not reduced seems patent. 
Instead of being committed under a rehabilitation statute re- 
quiring segregation from hardened criminals (18 U.S.C. Sec. 
5011), where he would learn a trade, and where (if he behaved 
himself) he would be released conditionally and ultimately 
discharged without being branded a "felon" (5 U.S.C. Sec. 
5021), Tatum was resentenced under the Indeterminate Sentence 
Act as an adult offender to imprisonment for 34 to 102 months 
(with due allowance for time already served). Since the new 
sentence was clearly more severe than the one originally 
imposed, entered after his commitment to executive custody, 
the modification cannot be sustained under the second portion 
of Rule 35, allowing the trial court to reduce a sentence 
within 60 days after it is imposed. 

Therefore, if the new sentence of July 28, 1961 in 
Criminal No. 146-61 is to be sustained, it must be justified 
under the first provision of Rule 35 allowing a trial court 


"to correct an illegal sentence at any time." 
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B. The July 28, 1961 Sentence Was Erroneous. -- 


Rule 35, allowing a trial court to correct an illegal |sentence 
“at any time", does not give the trial judge carte blanche 
authority to impose a more severe sentence after the prisoner 


has begun serving his original sentence. "It is settled law 


that the court cannot increase a sentence after defendant has 


begun to serve it ... This is based upon the principle 
that a man may not be punished twice for the same offense." 
Rowley v. Welch, 72 U.S. App. D.C. 351, 353, n. 3, 114 F.2d 
499 (1940); see also United States v. Benz, 282 U.S. 304, 306, 
75 L.Ed. 354 (1931); Ex parte Lange, 18 Wall. 163, 21)L.Ed. 
872 (1874); United States v. Rosenstreich, 204 F.2d 321 (C.A.2, 
1953); Oxman v. United States, 148 F.2d 750, 753 (C.A8, 1945); 
Wilson v. Bell, 137 F.2d 716, 720 (C.A.6, 1943). | 
As a consequence, in line with these basic prin- 
ciples, the courts have held, for example, that where|a 
defendant has been improperly sentenced on the first count 
and maximum sentences were not imposed on the second and third 
counts, a motion for correction of sentence under Rule 35 does 
not permit the trial judge, in striking out the invalid sen- 


tence on count one, to augment the sentences on counts two 
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and three even though he might have done so at the time of 
the original sentencing. Ekberg v- United States, 167 F.2d 
380, 388 (C.A.1, 1948). 

It has been similarly held, where the trial court 
originally imposed a sentence of five years each on counts one 
and two, ten years each on counts three and four, and five 
years on count five, with all sentences to run concurrently, 


and where (as a result of an overlooked amendment) five years 


was the maximum permitted for the offenses charged in counts 


three and four, the trial judge could not after service had 
been begun modify the sentence on one of the counts to run 
consecutively, even though it was clearly his original inten- 
tion to impose "a total sentence of ten years." Duggins v- 
United States, 240 F.2d 479, 481, 482 (C.A.6, 1957). And in 
like circumstances, where the trial court orally imposed two 
consecutive sentences of seven and one-half years each, he. 
could not increzse one of those sentences to ten years and 
make the other five years upon discovering that five years 
was the maximum permitted for one of those offenses. Wilson 
v. Bell, 137 F.2d 716, 720-721 (C.A.6, 1943). 

The case of Hayes v. United States, 102 U.S. App. 


D.C. 1, 249 F.2d 516 (1957), cert. den. 356 U.S. 914, relied 
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on by the trial judge, is clearly distinguishable. There this 


Court concluded that the original sentence was void in its 
entirety. Unlike the instant sentence, it was not in part 
valid and in part void. Unlike here there was no portion 
which was separable. Furthermore, the reimposed sentence in 
the Hayes case was the minimum sentence which the trial court 
could impose on second offenders under the statute there 
involved, as it had been amended shortly prior to thé narcotics 
violation of which Hayes (a second offender) was convicted. 
That is not the situation here. The Hayes case, allowing a 
severer sentence to be imposed after the defendant hdd begun 
serving his sentence and after the appeal period had jexpired, 
should be confined strictly to a situation like the one there 
involved -- where the original sentence was void in its 
entirety and where the subsequent sentence was the minimum 
permissible under the applicable statute -- to avoid serious 
"double joepardy” questions. 
Nor can the severer sentence of July 28, 1961 be 
sustained on the theory that, in connection with the filing 
on July 13 of a motion for correction of sentence under Rule 


35, appellant necessarily "took his chances." 
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To begin with, as made clear in the resentencing 
proceedings in Criminal No. 145-61 (Case No. 16,637, J.A. 
239-240), the motions in that case and in this case for cor- 
rection of the judgments under Rule 35 were not filed with the 


knowledge, acquiescence or consent of the appellant (Case No. 


16,637, J.A. 240). As there brought out, they were filed at 


the request of the Government as "test cases" to clarify a 
point raised by the Director of Prisons that the Federal Youth 
Corrections Act des not permit the trial court to prescribe 

a minimum sentence (Case No. 16,637, J.A. 240). 

Furthermore, the motions there made under Rule 35, 
as recognized by counsel for the Government in their statement 
in response thereto, were in effect motions to have the court 
"resentence the defendant pursuant to section 1510(c), elimi- 
nating any reference to a minimum sentence of three years" 
(J.A. 6). Since that portion of the June 2 judgment there 
objected to was readily separable, since the time for appealing 
the merits of the conviction had expired, and since appellant 
was already serving the sentence there imposed, the motion of 
Suly 13 for the limited relief there sought, even had it been 


filed at appellant's request or with his consent, would not 
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support an order vacating the June 2 judgment in its entirety 
and the imposition of a severer sentence under a different 
statute. 
The constitutional problem of double jeopardy even 
to one side, for a court to impose a severer sentence |when 
correcting a judgment under Rule 35, after the appeal period 
has expired, could in some instances be most unjust. |A motion 
under Rule 35 presupposes a valid conviction. Poole v. United 
States, 102 U.S. App. D.C. 71, 76, 250 F.2d 396 (1957); Green 
v. United States, 274 F.2d 59 (C.A.1, 1960). Thus it is 
established law that a motion under Rule 35, filed after the 
appeal period has expired, does not reopen the merits| of the 
conviction. Hill v. United States, 30 Law Week 4121,) 4123 
(U.S. Sup. Ct., January 22, 1962); Funkhauser_v. United 
States, 260 F.2d 86 (C.A.4, 1958), cert. den. 358 U.S). 940. 
Any contrary doctrine would mean, since a motion for \correc- 


tion of judgment may be made "at any time", that a conviction 


by such a motion could be reopened on the merits yeaxs after 


the trial was held. This would wholly defeat the ten days 


allowed for an appeal by Rule 37, Federal Rules of Criminal 


Procedure. 
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Therefore, for a court to impose a severer sentence 


under Rule 35 after the time ir. waich to appeal has gone by 


could work a grave injustice. Here, as reflected by the 
record, Tatum did not appeal from two concurrent sentences 
which, as originally imposed, committed him to a Youth Cor- 
rection Center. The reason no appeal was taken, though not 
affirmatively reflected by the record, may well have been, 
and we understand such to have been the fact, that Tatum was 
satisfied with commitment under the lenient provisions of the 
Federal Youth Corrections Act, where he could learn to read 
and write, where he could learn a trade, where he could be 
released conditionally, and where (if he behaved himself) he 
would not forever bé branded a "felon". Thus, for a trial 
court, after it is too late to attack a conviction on the 
merits, to impose a'wholly different and a more severe sen- 
tence could unfairly deprive an offender of a right he might 
otherwise have exercised to contest the validity of his 
conviction. 

Finally, with the time for an appeal having expired 
and with appellant already in executive custody, the trial 


judge on July 28, 1961, no longer possessed the almost 
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unfettered discretion which he originally had on June 2 in 
determining under which statute appellant should be sentenced 
and for what duration. | 
In originally deciding to sentence appellant under 
the provisions of the Federal Youth Corrections Act, [both 
Judge Keech and Judge Sirica must necessarily have concluded 
that Tatum was the type of youthful offender who would benefit 
from the procedures there prescribed by Congress (cfl J.A. 
13-14; see 18 U.S.C. Sec. 5010(d)). It was not until Judge 


Keech was advised by the Government some six weeks later 


that he could not accept certain features of that Act and 


reject others (J.A. 5-7) that he subsequently decided to 


sentence appellant as an adult offender under the Indeter- 
minate Sentence Act of the District of Columbia (J.A, 10). 
From statements which Judge Keech made at the time of re- 
sentencing, it is apparent that he lacked confidence |in the 
judgment of the administrative officials in whom Congress has 
vested the responsibility of determining exactly when youthful 
offenders sentenced under that statute are sufficiently re- 


habilitated to be released (J.A. 7-10). 
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Since there are no federal common law crimes and 
since the sentences! which a federal court may impose are 
strictly a matter of statute, a serious question exists 
whether a trial court, if of the opinion that a youthful 
offender would benefit from special rehabilitation legisla- 
tion enacted by Congress, would not be abusing the discretion 
normally vested in him, in the event he sentenced such person 
to imprisonment as an adult offender under a different stat- 
ute merely because he disagreed with the wisdom of a policy 
determination by Congress that the function of deciding 
exactly when a youthful offender should be released was a 
matter which should be handled by trained administrative 


officers in daily contact with committed youthful offenders, 


rather than by a trial judge.2/ 


1/ In this connection the Court's attention is called to a 

recent press release of the Department of Justice (for 
January 10, 1962) summarizing a report of Prison Director 
Bennett to the Attorney General, reading in pertinent part 
as follows: 


Sentencing Institutes 
The Bureau of Prisons worked closely with the Federal 


judicial circuits during the year in continuing efforts to 
minimize menceneing inequities resulting from practices and 
(continued on following page) 
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Be that as it may, even if we were to concede that 
a trial judge's refusal to make use of a rehabilitation 
statute, because of his personal views about minimum sen- 
tences, would not have constituted an abuse of discretion at 
the time of the first sentencing on June 2, 1961, it does not 
follow that his discretion was similarly unfettered on July 28, 
1961 -- in a situation where the minimum sentence provision 
(Continued from preceding page) 
philosophies which vary from court to court. Under aj 1958 
statute in which the Congress directed the courts to fonvene 


in periodic seminars to develop a commonly accepted formula- 
tion of sentencing philosophy, the Director met several times 


during the year with groups.of judges at Atlantic pride New 


Orleans, Boston, Asheville, and Highland Park, to discuss 
the problem and its effects on the rehabilitation of offenders 
and the administration of justice generally. 


The Highland Park, Illinois, meeting in October was the 
largest assemblage of Federal judges ever gathered. [In pri- 
vate discussions both the Attorney General, who addressed the 
meeting, and the judges agreed that national efforts |to com- 
bat the growing crime rate required an even-handed application 
of the Federal criminal statutes. The institute produced a 
tentative formulation of several principles for the guidance 
of Federal judges in their sentencing function. One of the 
principles urged more use of the new Federal indeterminate 
sentencing statute. 


The judges reached the conclusion that_one important way 
to minimize sentence disparity is for the court to impose only 
a maximum term and let the executive branch of the Government 


determine exactly when, in the light of the progress the 
risoner has made, his resources and his characteristics, he 


can_be safely released. 
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of the June 2 judgment was readily separable, where the time 
sor appeal had expired, and where the appellant was already 
serving his sentence. 

In subsequently imposing a severer sentence in such 
a situation than the one originally imposed, constitutional 


issues (double jeopardy) comes to the fore. It is the excep- 


tional situation indeed, such as existed in the Hayes case, 


where a trial court at such a point can impose a severer 
sentence without impinging on the constitutional rights of a 
defendant. As made clear by the Ekberg case, a trial judge 

in subsequently striking out as illegal a sentence imposed 

on one count cannot, after the appeal period has passed and 
the defendant has been committed to executive custody, augment 
the sentences on the other counts -- as he might have done at 
the time of the original sentencing. ‘here the illegal por- 
tion of the sentence is separable, his power under Rule 35 

are restricted to excising such portion of the original sen- 
tence. In such a situation, "It is too late to go back and 
start over again." ‘Ekberg v. United States, 167 F.2d 380, 388 
(C.A.1, 1948); cf. Miller v. United States, 147 F.2d 372,373 


(C.A.2, 1945). 


-41- 


Accordingly, it is submitted that the trial | judge 
committed reversible error (1) in entering an order on July 
28, 1961 vacating in its entirety his earlier sentence of 
June 2, 1961, and (2) in increasing on July 28, 1961 the 
severity of the original sentence, after it was too late for 
appellant to appeal the conviction, and after he had begun 
serving the sentence originally imposed. 

IV 

If This Court Concludes That the June 2, 

1961 Judgment Was a Complete Nullity, 

Meaning That the July 28, 1961 Judgment 

Was the First Final Order from Which an 

Appeal Would Lie, It Should Modify Its 


November 3 Action by Directing the 
Government to Supply Appellant ‘ith a 


Transcript of the Entire Trial 


If this Court were to conclude, contrary to jour view 
of the authorities cited under Points I, II, and III above, 
that that portion of the June 2 judgment purporting to commit 
appellant to the custody of the Attorney General for 4 pre- 
scribed minimum period was not separable from the remainder of 
the judgment, thus rendering the first judgment a complete 
nullity, it would seem to follow that the July 28, 1961 judg- 


ment was the first final order from which an appeal would 


properly lie, and that appellant's petition of August |7, 1961 
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for leave to appeal in forma pauperis not only preserved any 
errors in connection! with the sentencing proceedings but also 
any errors during the trial which culminated in a jury verdict 
of guilty as charged (see Case No. 16,637, J.A. 241). 

Stated another way, in order for this Court to sus- 
tain the severer sentence imposed by the trial judge on July 
28, and at the same time avoid serious constitutional problems, 
it must almost of necessity conclude that the June 2 judgment 


was absolutely void -- a complete nullity. Cf. United States 


v. Howell, 103 F.Supp. 714, 718 (S.D.W.Va. 1952), aff'd 199 


F.2d 366, 367 (C.A.4, 1952). From such a holding it would 
seemingly follow that a timely appeal from the July 28 judg- 
ment, the first final order from which an appeal would lie, 
preserved any errors during the course of the trial as well 
as any errors in the sentencing proceedings. 

Hence, if this Court (contrary to our view of the 
authorities heretofore cited) concludes that the June 2 judg- 
ment was a complete nullity, it should reconsider its order 
of November 3, 1961'in Misc. No. 1701 which required the 
Government to supply appellant with only the sentencing por- 


tions of the trial transeript in Criminal No. 146-61. 
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While an indigent defendant may not be automatically 
entitled to a copy of a trial transcript at Government expense, 
where an appeal in forma pauperis has been allowed, there are 
considerations here present which indicate that the relatively 
short trial transcript should be supplied in this cage in the 
event this Court might otherwise be inclined to sustain the 
severer judgment imposed July 28, 1961. 

To begin with, Tatum's arrest for the robbery here 
charged (Criminal 146-61) was part of a wholesale "Sunday 
roundup" of juveniles which has been brought to this Court's 
attention in Sawyer v. United States (Case No. 16,536). 

In fact, Tatum was a codefendant with Sawyer in that| very 
case (Criminal No. 145-61), from which he has a separate 
appeal now pending (Case No. 16,637). In each of those cases 
(Nos. 16,536 and 16,637), not insubstantial questions have 
been raised regarding the validity of the Sunday “confessions” 


on which the Government there relied and on which Tatum's 


conviction in Criminal No. 146-61 rested (Case No. 16,637). 


From conferences which the undersigned has) had with 
Tatum and his counsel below, a member of the Legal Aid Agency, 


it would appear that while the robbery here charged (Criminal 
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No. 146-61, Case No. 16,773) was duly proved, the victims were 
unable to identify Tatum, and that his conviction in this case, 
therefore, rested solely on an alleged "confession" which was 
apparently obtained from Tatum under circumstances similar 

to those now before this Court in the Sawyer case and with 


some question present whether he ever in fact signed the 


"confession" (Case No. 16,536). Undersigned is also advised 


that Tatum's "confession" in Criminal No. 145-61 (Case Nos. 
16536 and 16637) may have come to the jury's attention in the 
instant case (Criminal No. 146-61, Case No. 16,773) before 

the verdict of guilty was returned, a point which if confirmed 
by the trial transcript would be highly prejudicial. In short, 
with the trial transcript already supplied in Case No. 16,536 
and 16,637, and with similar problems present in all three of 
these cases, there is justification (under Whitt v. United 
States, 104 U.S. App. D.C. 1, 259 F.2d 158 (195@)) for also 
making the trial transcript available to appellant here, in 
the event this Court (contrary to the authorities cited under 
Points I, II, and III) were to conclude that the June 2 judg- 
ment was a complete nullity and that a timely appeal from the 
July 28 judgment accordingly preserved errors occurring during 


the trial as well as those during the sentencing, proceedings. 


CONCLUSIONS 


For reasons stated it is submitted (1) that 


the 


District Court's order of July 28, 1961 vacating in its 


entirety its earlier judgment of June 2, 1961 should be set 


aside; (2) that the sentence imposed on July 28, 1961 
likewise be vacated; and (3) that this case should be 


to the trial court with directions to strike from the 


should 
remanded 


June 2, 


1961 judgment the portion thereof which purports to commit 


appellant to the custody of the Attorney General for a pre- 


scribed minimum period. However, if this Court (contrary to 


our view of the law) were to hold that the June 2, 1961 judg- 


ment was a complete nullity, meaning that the July 28, 


1961 


judgment was the first order from which an appeal would pro- 


| 
perly lie, it is respectfully urged that the transcript of 


the trial be supplied so that appellant's conviction may be 


reviewed by this Court on the merits. 


Respectfully submitted, 


By VERNON L. WILKINSON 
Counsel for Appellant 
(Appointed by This Court) 


February 2, 1962 


STATUTES AND RULES INVOLVED 


Section 22-2901 of the District of Columbia Code 
provides: 


§22-2901. Robbery. 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


The Indeterminate Sentence Act (Section 24-203 of the 
District of Columbia Code) provides in pertinent part: 


§24-203. Imposition of indeterminate sentences 
authorized -- Life and death sentences. 

(a) Except as provided in subsections (b) and (c), 
in imposing sentence on a person convicted in the 
District of Columbia of a felony, the justice or judge 
of the court imposing such sentence shall sentence the 
person for a maximum period not exceeding the maximum 
fixed by law, and for a minimum period not exceeding 
one-third of the maximum sentence imposed, and any 
person so convicted and sentenced may be released on 
parole as herein provided at any time after having 
served the minimum sentence. .. . 


The Federal Youth Corrections Act (18 U.S.C. Sec. 


5005 et seq.) provides in pertinent part: 


§5010. Sentence 

(a) I£! the court is of the opinion that the youth 
offender does not need commitment, it may suspend the 
imposition or execution of sentence and Piece the 
youth offender on probation. 
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(b) If the court shall find that a convicted 
person is a youth offender, and the offense ig pun- 
ishable by imprisonment under applicable provisions 
of law other than this subsection, the court may, in 
lieu of the penalty of imprisonment otherwise provided 
by law, sentence the youth offender to the custody of 
the Attorney General for treatment and supervision 
pursuant to this chapter until discharged by the 
Division as provided in section 5017(c) of this 
chapter; or 

(c) If the court shall find that the youth 
offender may not be able to derive maximum benefit 
from treatment by the Division prior to the expira- 
tion of six years from the date of conviction |it may, 
in lieu of the penalty of imprisonment otherwise 
provided by law, sentence the youth offender to the 
custody of the Attorney General for treatment ; and 
supervision pursuant to this chapter for any further 
period that may be authorized by law for the offense 
or offenses of which he stands convicted or until 
discharged by the Division as provided in section 
5017(d) of this chapter. 

(a) If the court shall find that the youth 
offender will not derive benefit from treatment under 
subsection (b) or (c), then the court may sentence 
the youth offender under any other applicable) penalty 
provision. 

(e) If the court desires additional information 
as to whether a youth offender will derive benefit 
from treatment under subsections (b) or (c) it may 
order that he be committed to the custody of the 
Attorney General for observation and study at an 
appropriate classification center or agency. Within 
sixty days from the date of the order, or such addi- 
tional period as the court may grant, the Division 
shall report to the court its findings. 


§5011. Treatment 
Committed youth offenders not conditionally 
released shall undergo treatment in institutions of 
maximum security, medium security, or minimum security 
types, including training schools, hospitals, farms, 
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forestry and other camps, and other agencies that 
will provide the essential varieties of treatment. 
The Director shall from time to time designate, set 
aside, and adapt institutions and agencies under the 
control of the Department of Justice for treatment. 
Insofar as practical, such institutions and agencies 
shall be used only for treatment of committed youth 
offenders, and such youth offenders shall be segre- 
gated from other offenders, and classes of committed 
youth offenders shall be segregated according to 
their needs for treatment. 


§5014. Classification studies and reports 

The Director shall provide classification centers 
and agencies. Every committed youth offender shall 
first be sent to a classification center or agency. 
The classification center or agency shall make a 
complete study of each committed youth offender, 
including a mental and physical examination, to 
ascertain his personal traits, his capabilities, 
pertinent circumstances of his school, family life, 
any previous delinquency or criminal experience, and 
any mental ‘or physical defect or other factor con- 
tributing to his delinquency. In the absence of 
exceptional circumstances, such study shall be com- 
pleted within a period of thirty days. The agency 
shall promptly forward to the Director and to the 
Division a report of its findings with respect to 
the youth offender and its recommendations as to his 
treatment. At least one member of the Division shall, 
as soon as practicable after commitment, interview 
the youth offender, review all reports concerning 
him, and make such recommendations to the Director 
and to the Division as may be indicated. 


§5015. Powers of Director as to placement of youth 
offenders 
(a) On receipt of the report and recommendations 
from the classification agency the Director may-- 
(1) recommend to the Division that the com- 
mitted! youth offender be released conditionally 
under supervision; or 
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(2) allocate and direct the transfer of the 
committed youth offender to an agency or insti- 
tution for treatment; or 

(3) order the committed youth offender con- 
fined and afforded treatment under such conditions 
as he believes best designed for the protection 
of the public. 
(b) The Director may transfer at any time a com- 

mitted youth offender from one agency or institution 
to any other agency or institution. 


§5017. Release of youth offenders 
(a) The Division may at any time after reasonable 
notice to the Director release conditionally under 
supervision a committed youth offender. When,’ in the 
judgment of the Director, a committed youth offender 
should be released conditionally under supervision 
he shall so report and recommend to the Division. 
(b) The Division may discharge a committed youth 
offender unconditionally at the expiration of one 
year from the date of conditional release. 
(c) A youth offender committed under section 
5010(b) of this chapter shall be released condition- 
ally under supervision on or before the expiration 
of four years from the date of his conviction |and 
shall be discharged unconditionally on or before six 
years from the date of his conviction. 
(a) A youth offender committed under section 
5010(c) of this chapter shall be released condition- 
ally under supervision not later than two years 
before the expiration of the term imposed by the 
court. He may be discharged unconditionally at the 
expiration of not less than one year from the date 
of his conditional release. He shall be discharged 
unconditionally on or before the expiration of the 
maximum sentence imposed, computed uninterruptedly 
from the date of conviction. 
(e) Commutation of sentence authorized by any 
Act of Congress shall not be granted as a matter of 
right to committed youth offenders but only in accord- 
ance with rules prescribed by the Director with the 
approval of the Division. 


§5021. Certificate setting aside conviction 
Upon the unconditional discharge by the Division 
of a committed youth offender before the expiration 
of the maximum sentence imposed upon him, the /con- 
viction shall be automatically set aside and the 
Division shall issue to the youth offender a certi- 
ficate to that effect. 


§5024. Where applicable 
This chapter shall apply in the States of the 
United States, and to youth offenders convicted in 
the District of Columbia of offenses under any law 
of the United States not applicable exclusively to 
such District, and to other youth offenders convicted 
in the District to the extent authorized under section 
5025. 


§5025. Applicability to District of Columbia 
prisoners 
The District of Columbia is authorized either to 
provide its own facilities and personnel or to con- 


tract with the Director for the treatment and rehabi- 
litation of committed youth offenders convicted of 
offenses under any law of the United States appli- 
cable exclusively to the District. Wherever under- 
going treatment such committed youth offenders shall 
be subject to all the provisions of this chapter as 
though convicted of offenses not applicable exclu- 
sively to the District. 


Rule 35 of the Federal Rules of Criminal Procedure 
provides: 


Rule 35. Correction or Reduction of Sentence 
The court may correct an illegal senten¢e at any 
time. The court may reduce a sentence within 60 days 
after the sentence is imposed, or within 60 days after 
receipt by the court of a mandate issued upon affirm- 
ance of the judgment or dismissal of the appeal, or 
within 60 days after receipt of an order of the 
Supreme Court denying an application for a writ of 
certiorari. 
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STATEMENT OF QUESTIONS PRESENTED 


| In the opinion of the appellee, the following questions 
are presented: 


| 1. Was it error for the District Court to vacate as 
illegal the original sentence under the Youth Corrections 
Act when it was agreed by all the parties that the im- 
‘position of a minimum period of commitment, as required 
in the original sentence, was contrary to the provisions 
of the Act? 

| 9. After vacating as illegal the original sentence under 
the Youth Corrections Act, did the District Court have 
the power to impose a commitment under the provisions 
iof 24 D.C.C. § 203, the indeterminate sentence law, when 
this alternative had been open to it at the time of the 
original sentencing? 

3. Is a sentence for a period of three to nine years 
under the indeterminate sentence law, 24 D.C.C. $203, 
more severe than a sentence under the Youth Corrections 
Act for the same period of time? 

i 4, Does appellant have a right to receive a copy of 
ithe trial transcript at appellee’s expense where the affi- 
davit in support of his application for leave to appeal 
i without prepayment of costs and his points on appeal 
contain no allegation as to errors in the judgment of 
conviction, and where there has been no showing of need? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed on March 6, 1961, charged appellant 
with one count of robbery, 22 D.C.C. § 2901. (Crim. No. 
146-61) (JA 1) Appellant pleaded not guilty to the 
indictment, and, after trial by jury, was found guilty as 
charged. On June 2, 1961, he appeared in open court 
and was committed to the custody of the Attorney Gen- 
eral under Section 5010(c) of the Federal Youth Cor- 
rections Act for a period of three to nine years. (JA 
3-4) No appeal was taken from this judgment and com- 
mitment. A motion to correct this sentence was filed 
on July 13, 1961, by appellant’s counsel, the Legal Aid 
Bureau. The filing of this motion was apparently at 


(1) 
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the request of the United States Attorney’s Office, and 
was made without consultation with appellant. (No. 
16,637 JA 239-240) On the same date a motion was 
filed to correct a similar sentence imposed on appellant 
in Crim. No. 145-61. (No. 16,637 JA 226) These sen- 
tences were to run concurrently. The ground for the 
motion in each case was that Section 5010(c) makes no 
provision for the imposition of a minimum sentence. 
(JA 4; No. 16,637 JA 226) A memorandum in support 
of the motion filed in this case set forth Section 5010(c¢) 
and Rule 35, Fed.R.Crim.P., but did not suggest what 
course of action it wished the court to take upon re- 
sentencing. (JA 5) The memorandum filed in Crim. No. 
145-61 specifically requested the court to correct the ille- 
gal sentence by resentencing the appellant in conformity 
with Section 5010. (No. 16,637 JA 233) Appellee also 
fled a memorandum in this case. It agreed that the 
minimum sentence was inconsistent with the provisions 
of the Act, and stated that the court could correct the 
sentence by striking the minimum sentence requirement 
or resentencing under the D.C.Code; it did not undertake 
to suggest which course was more desirable. (JA 5-7) 

A hearing on the motion in this case was held on 
July 28, 1961. At that time the court noted that both 
parties agreed as to the impropriety of the original sen- 
tence and stated that it was left the two options set forth 
in appellee’s memorandum. (JA 7-8) Judge Keech, in 
outlining the factors which had influenced him at the time 
of the original sentence stated: 


“J was interested in making use of that Act for the 
benefits which would flow or possibly flow to the 
defendant therefrom, provided defendant could be 
given the benefit thereof without the defendant re- 
turning to society too soon or before he was ready 
to become a part thereof... I felt that the acts 
of the defendant Tatum required that he be removed 
from society for a minimum of three years... 
(JA 9) 


He stated that he was unwilling to sentence this appellant 
under the provisions of the Act because it would allow 
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his release at any time. The court wanted him removed 
from the streets for a minimum period of time. He 
therefore vacated the sentence under the Act and im- 
posed a sentence for the same period of years under 
the provisions of 24 D.C.C. § 203, the indeterminate sen- 
tence law. (JA 9-11). The court took note of the fact 
that many benefits were still available to provide for 
the rehabilitation of the appellant and that the interests 
of protecting the community had to be considered. (JA 
13-16) 

A hearing was held on the afternoon of July 28, 1961, 
on the motion in Crim. No. 145-61. Judge Sirica vacated 
the original sentence in that case and imposed a sentence 
similar to that imposed in the case at bar, the sentences 
to run concurrently. 

On August 7, 1961, application for leave to appeal in 
forma pauperis was filed alleging that the sentence of 
July 28, 1961, was null and void because (1) the June 2, 
1961 sentence was valid except for the invalid appendage. 
and (2) the sentence imposed on July 28, 1961 was more 
severe than that imposed on June 2, 1961. This applica- 
tion was denied on August 12, 1961. (JA 17-18) 

This Court, on November 3, 1961, granted appellant’s 
petition for leave to appeal without prepayment of costs 
and ordered the preparation and filing of the transcript 
of the sentencing proceedings. This order also incor- 
porated by reference the joint appendix in case No. 16,637. 
(JA 19) 


STATUTES INVOLVED 


Federal Youth Corrections Act 
Title 18, United States Code, Section 5006, provides: 
Definitions 
As used in this chapter— 
* e ° e 


(b) “Division” means the Youth Correction Division 
of the Board of Parole; 


4 


(e) “Youth Offender” means a person under the age 
of twenty-two years at the time of conviction; 


(£) “Committed Youth Offender” is one committed 
for treatment hereunder to the custody of the Attor- 
ney General pursuant to Section 5010(b) and 5010 
(c) of this chapter; 

(g) “Treatment” means corrective and preventive 
guidance and training designed to protect the public 
by correcting the anti-social ten encies of youth 
offenders ; 

(h) “Conviction” means the judgment on a verdict or 
finding of guilty, a plea of guilty, or a plea of nolo 


contendere. 
e e e a 


Title 18, United States Code, Section 5010, provides: 
Sentence 


(a) If the court is of the opinion that the youth 
offender does not need commitment, it may suspend 
the imposition or execution of sentence and place 
the youth offender on probation. 


(b) If the court shall find that a convicted person 
is a youth offender, and the offense is punishable by 
imprisonment under applicable provisions of law 
other than this subsection, the court may, in lieu of 
the penalty of imprisonment otherwise provided by 
law, sentence the youth offender to the custody of 
the Attorney General for treatment and supervision 
pursuant to this chapter until discharged by the Divi- 
sion as provided in Section 5017(c) of this chapter; 
or 


(c) If the court shall find that the youth offender 
may not be able to derive maximum benefit from 
treatment by the Division prior to the expiration of 
six years from the date of conviction it may, in lieu 
of the penalty of imprisonment otherwise provided 
by law, sentence the youth offender to the custody 
of the Attorney General for treatment and super- 
vision pursuant to this chapter for any further period 
that may be authorized by law for the offense of 
offenses of which he stands convicted or until dis- 
charged by the Division as provided in Section 5017 
(d) of this chapter. 
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(d) If the court shall find that the youth offender 
will not derive benefit from treatment under sub- 
section (b) or (c), then the court may sentence the 
youth offender under any other applicable penalty 
provision. 


(e) If the court desires additional information as to 
whether a youth offender will derive benefit from 
treatment under subsections (b) or (c) it may order 
that he be committed to the custody of the Attorney 
General for observation and study at an appropriate 
classification center or agency. Within sixty days 
from the date of the order, or such additional period 
as the court may grant, the Division shall report to 
the court its findings. 


Title 18, United States Code, Section 5011, provides: 


Treatment 


Committed youth offenders not conditionally re- 
leased shall undergo treatment in institutions of 
maximum security, medium security, or minimum 
security types, including training schools, hospitals, 
farms, forestry and other camps, and other agencies 


that will provide the essential varieties of treatment. 
The Director shall from time to time designate, set 
aside, and adapt institutions and agencies under the 
control of the Department of Justice for treatment. 
Insofar as practical, such institutions and agencies 
shall be used only for treatment of committed youth 
offenders, and such youth offenders shall be segre- 
gated from other offenders, and classes of committed 
youth offenders shall be segregated according to their 
needs for treatment. 


Title 18, United States Code, Section 5012, provides: 


Certificate as to Availability of Facilities 

No youth offender shall be committed to the At- 
torney General under this chapter until the Director 
shall certify that proper and adequate treatment 
facilities and personnel have been provided. 


Title 18, United States Code, Section 5014, provides: 


Classification Studies and Reports 


The Director shall provide classification centers 
and agencies. Every committed youth offender shall 
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first be sent to a classification center or agency. 
The classification center or agency shall make a 
complete study of each committed youth offender, 
including a mental and physical examination to ascer- 
tain his personal traits, his capabilities, pertinent 
circumstances of his school, family life, any previous 
delinquency or criminal experience, and any_mental 
or physical defect or other factor contributing to his 
delinquency. In the absence of exceptional circum- 
stances such study shall be completed with a period 
of thirty days. The agency shall report promptly 
forward to the Director and to the Division a report 
of its findings with respect to the youth offender 
and its recommendations as to his treatment. At 
least one member of the Division shall, as soon as 
practicable after commitment, interview the youth 
offender, review all reports concerning him, and make 
such recommendations to the Director and to the Divi- 
sion as may be indicated. 
e * ° e 


Title 18, United States Code, Section 5015, provides: 


Powers of Director as to placement of youth offenders 


(a) On receipt of the report and recommendations 
from the classification agency the Director may— 


(1) recommend to the Division that the committed 
youth offender be released conditionally under super- 
vision; or 

(2) allocate and direct the transfer of the committed 
youth offender to an agency or institution for treat- 
ment; or 

(3) order the committed youth offender confined and 
afforded treatment under such conditions as he be- 
Tieves best designed for the protection of the public. 
(b) The Director may transfer at any time a com- 
mitted youth offender from one agency or institution 
to any other agency or institution. 


Title 18, United States Code, Section 5016, provides: 


Reports Concerning Offenders 


The Director shall cause periodic examinations and 
re-examinations to be made of all committed youth 
offenders and shall report to the Division as to each 


such offender as the Division may require. United 
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States probation officers and supervisory agents shall 
likewise report to the Division respecting youth 
eee under their supervision as the Division may 
direct. 


Title 18, United States Code, Section 5017, provides: 


Release of Youth Offenders 


(a) The Division may at any time after reasonable 
notice to the Director release conditionally under 
supervision a committed youth offender. When, in 
the judgment of the Director, a committed youth 
offender should be released conditionally under su- 
pervision, he shall so report and recommend to the 
Division. 

(b) The Division may discharge a committed youth 
offender unconditionally, at the expiration of one 
year from this date of conditional release. 

(c) A youth offender committed under Section 
5010(b) of this chapter shall be released conditionally 
under supervision on or before the expiration of four 
years from the date of his conviction and shall be 
discharged unconditionally on or before six years 
from the date of his conviction. 

(d) A youth offender committed under Section 
5010(c) of this chapter shall be released conditionally 
under supervision not later than two years before 
the expiration of the term imposed by the court. 
He may be discharged unconditionally at the expira- 
tion of not less than one year from the date of his 
conditional release. He shall be discharged uncon- 
ditionally on or before the expiration of the maximum 
sentence imposed, computed uninterruptedly from the 
date of conviction. 

(e) Commutation of sentence authorized by any 
Act of Congress shall not be granted as a matter 
of right to committed youth offenders but only in 
accordance with the rules prescribed by the Director 
with the approval of the Division. 


Title 18, United States Code, Section 5018, provides: 


Revocation of Division Orders 

The Division may revoke or modify any of its 
previous orders respecting a committed youth of- 
fender except an order of unconditional discharge. 
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Title 18, United States Code, Section 5019, provides: 


Supervision of Released Youth Offenders 


Committed youth offenders permitted to remain at 
liberty under supervision or conditionally released 
shall be under the supervision of United States pro- 
bation officers, supervisory agents appointed by the 
Attorney General, and voluntary supervisory agents 
approved by the Division. The Division is authorized 
to encourage the formation of voluntary organiza- 
tions composed of members who will serve without 
compensation as voluntary supervisory agents and 
sponsors. The powers and duties of voluntary su- 
pervisory agents and sponsors shall be limited and 
defined by regulations adopted by the Division. 


Title 18, United States Code, Section 5020, provides: 


Apprehension of Released Offenders 


If, at any time before the unconditional discharge 
of a committed youth offender, the Division is of the 
opinion that such youth offender will be benefited by 
further treatment in an institution or other facility 
any member of the Division may direct his return 
to custody or if necessary may issue a warrant for 
the apprehension and return to custody of such youth 
offender and cause such warrant to be executed by 
a United States probation officer, an appointed super- 
visory agent, a United States marshal, or any officer 
of a Federal penal or correctional institution. Upon 
return to custody, such youth offender shall be given 
an opportunity to appear before the Division or a 
member thereof. The Division may then or at its 
discretion revoke the order of conditional release. 


Title 18, United States Code, Section 5021, provides: 


Certificate Setting Aside Conviction 


Upon the unconditional discharge by the Division 
of a committed youth offender before the expiration 
of the maximum sentence imposed upon him, the con- 
viction shall be automatically set aside and the Divi- 
sion shall issue to the youth offender a certificate 
to that effect. 
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Title 18, United States Code, Section 5024, provides: 


Where Applicable 


This chapter shall apply in the continental United 
States including Alaska, and to youth offenders con- 
victed in the District of Columbia of offenses under 
any law of the United States not applicable exclu- 
sively to such District, and to other youth offenders 
convicted in the District to the extent authorized 
under Section 5025. 


Title 18, United States Code, Section 5025, provides: 


Applicability to District of Columbia Prisoner 


The District of Columbia is authorized either to 
provide its own facilities and personnel or to con- 
tract with the Director for the treatment and re- 
habilitation of committed youth offenders convicted 
of offenses under any law of the United States ap- 
plicable exclusively to the District. Wherever under- 
going treatment such committed youth offenders shall 
be subject to all the provisions of this chapter as 
though convicted of offenses not applicable exclusively 
to the District. 


e * * * 


Federal Rules of Criminal Procedure 
Rule 35 


Correction or Reduction of Sentence 


The court may correct an illegal sentence at any 
time. The court may reduce a sentence within 60 
days after the sentence is imposed, or within 60 
days after receipt by the court of a mandate issued 
upon affirmance of the judgment or dismissal of the 
appeal, or within 60 days after receipt of an order 
oF the Supreme Court denying an application for a 
writ of certiorari. 


Title 22, District of Columbia Code, Section 2901, 
provides: 


Robbery. 


Whoever by force or violence, whether against re- 
sistance sudden or stealthy seizure or snatching, or 
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by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


Title 24, District of Columbia Code, Section 203, provides: 


Imposition of indeterminate sentences authorized-life 
and death sentences. 


(a) Except as provided in subsections (b) and (¢), 
in imposing sentence on a person convicted in the 
District of Columbia of a felony, the justice or judge 
of the court imposing such sentence shall sentence 
the person for a maximum period not exceeding the 
maximum fixed by law, and for a minimum period 
not exceeding one-third of the maximum sentence 
imposed, and any person so convicted and sentenced 
may be released on parole as herein provided at any 
time after having served the minimum sentence. 


SUMMARY OF ARGUMENT 


I 


It is agreed that the Youth Corrections Act does not 
authorize the imposition of a sentence of an indetermi- 
nate term with a stated minimum and maximum. The 
sentence of June 2, 1961, did not follow the letter of the 
applicable penalty statute; consequently, it was illegal. 
An illegal sentence should be set aside and a valid sen- 
tence imposed. In imposing a valid sentence after vaca- 
tion of an illegal sentence, whether the illegal sentence 
was illegal in whole or in part, the court has available 
to it all the alternatives that would exist upon an orignal 
sentencing. In such circumstances it may impose sentence 
without reference to the original sentence, even if this 
resulted in a more severe sentence being imposed. 

If the court has imposed a sentence which is within the 
limits of an applicable penalty provision, an appellate 
court may not review the exercise of that court’s discre- 
tion in imposing sentence under one statute rather than 
under an alternative statute. 
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II 


The sentence of July 28, 1961, was not more severe 
chan that of June 2, 1961 because the period of com- 
mitment was the same and the available administrative 
remedies were solely within the discretion of the Director 
of the Federal Bureau of Prisons. In ascertaining the 
relative severity of the sentences imposed the court should 
not consider a highly contingent exercise of discretion. 


III 


Even if appellant’s argument that the court should have 
eliminated only the illegal portion of the original sentence 
were to prevail, there was no error. The effect of the 
court’s action was to eliminate a portion of the original 
sentence, although a different portion than that desired 
eliminated by appellant. 


Iv 


A motion under Rule 35 assumes a valid conviction and 
raised only the question of the legality of the sentence. 
Tn any case, the appellant has shown no need for the 
transcript. 


ARGUMENT 
I 


Appellant’s Original Conviction Was Properly Vacated 
as Illegal and Upon Resentencing the Lower Court 
Had Open to It the Same Alternatives as Existed 
at the Time of the Original Sentence. 


Upon his conviction for violation of 22 D.C.C. § 2901, 
appellant could have been punished by imprisonment for 
not more than fifteen years. The sentencing court, in 
imposing sentence, had before it two possible modes of 
punishment. It could have sentenced appellant to the 
custody of the Attorney General for an indeterminate 
term of years under the provisions of 24 D.C.C. § 208 
or it could have sentenced him to the eustody of the At- 
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torney General under the provisions of the Federal Youth 
Corrections Act. 64 Stat. 1085, 18 U.S.C. §§ 5005-5026 
(Hereinafter referred to as the Act.) We contend that 
these same alternatives were available to the District 
Court upon resentencing. 


A. The Original Sentence was Illegal, and it was 
Proper for the District Court to Vacate the Entire 
Sentence. 


The Order of Commitment filed on June 2, 1961, stated: 


Ir Is Apsuvcep that the defendant is hereby com- 
mitted to the Attorney General or his authorized 
representative pursuant to the provisions of Title 18, 
U.S8.C., Section 5010(c) for a period of three (3) to 
nine (9) years. (J.A. 4). 


It is agreed by the parties, and therefore not an issue 
on this appeal, that the District Court had no power to 
impose sentence with a minimum period of commitment 
under the provisions of the Act2 It is equally well 
settled that a court, in sentencing an offender under the 
indeterminate sentence law may not specify the institution 
to which the prisoner shall be sent, or the treatment 
which he will receive. 18 U.S.C. §§ 4081 et seq.: Montos 
vy. United States, 261 F.2d 39 (7th Cir. 1958). 

A sentence that does not comply with the letter of the 
criminal statute which authorizes it is erroneous and 
may be set aside. Bozza v. United States, 330 U.S. 160 
(1947); Murphy v. Massachusetts, 177 U.S. 155 (1900) ; 


1Sections 5015(a) (1) and 5017(a) place the discretion for re- 
lease of youth offenders committed under the Act in the hands 
of the Director of the Bureau of Prisons and the Youth Correc- 
tions Division. The legislative history clearly shows that sen- 
tencing courts were to impose no specific sentences, except that 
a court could impose a definite maximum in excess of six years 
when authorized by law. See particularly, Hearings on H.R. 2140 
Before a Subcommittee of the House Committee on the Judiciary, 
7th Cong., 1st Sess. 35-36 (1943); Hearings on S. 2609 Before 
a Subcommittee of the Senate Committee on the Judiciary, 81st 
Cong., 1st Sess. 15-29, 24-27, 44 and 68 (1949); S.Rep. No. 1180, 
81st Cong., 1st Sess. (1949). 
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Hayes v. United States, 102 U.S. App. D.C. 1, 249 F.2d 
516 (1957); King v. United States, 69 U.S. App. D.C. 10, 
98 F.2d 291 (1938); DeBanque v. United States, 66 App. 
D.C. 36, 85 F.2d 202 (1936). In the latter case, this Court 
said: 
“Tt is further definitely settled in the Federal 
Courts that where in a criminal case a sentence is 
not imposed in strict accordance with the penalty 


statute, the sentence is void in a fundamental sense.” 
(p. 206) 


See also Mathes v. United States, 254 F.2d 938 (9th Cir. 
1958). There can be no doubt that in this case the 
original sentence failed to comply with the letter of the 
penalty provision, and, consequently, was an illegal sen- 
tence.? 

When brought to the attention of the sentencing court 
that the original sentence was illegal, the court had a 
duty to “set aside what it had no authority to do and 
substitute directions required by the law to be done upon 
the conviction of the offender.” In re Bonner, 151 U.S. 
242, 260 (1894). See also Bozza v. United States, supra; 
Holiday v. Johnston, 313 U.S. 342 (1941). This obliga- 
tion to vacate the illegal sentence and to resentence 
validly exists whether the illegality is brought to the 
court’s attention by the defendant, Murphy v. Massachu- 
setts, supra; by the United States upon an appeal noted 
by the defendant from the underlying judgment, Barrow 
v. United States, 54 App. D.C. 128, 295 Fed. 949 (1924) ; 


2 Rule 35 uses the term illegal rather than void, voidable, or 
erroneous when describing sentences subject to correction. How- 
ever, the Note to the Rule states that it constitutes a codification 
of existing law and we propose to utilize the term “illegal” 
throughout this brief, believing that it is interchangeable with 
the others noted above. That the Supreme Court also uses the 
word in this manner can be noted from this language in Hill v. 
United ‘States, 368 U.S. —— (1962) (No. 68, decided Jan. 22, 
1962) : 

“The sentence in this case was not illegal. The punishment 
meted out was not in excess of that prescribed by the relevant 
statutes, multiple terms were not imposed for the same offense, 
nor were the terms of the sentence itself legally or con- 
stitutionally invalid in any other respects.” 
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or by the United States on its own motion. Hayes v. 
United States, 102 U.S. App. D.C. 1, 249 F.2d 516 (1957). 
Appellant’s suggestion that the sentence was only par- 
tially illegal and that, consequently, the court was in 
error in vacating the entire original sentence should not 
prevail. Appellee submits that the entire sentence was 
illegal, and, even if it were only partially illegal, the 
lower court was free to vacate the entire sentence. 

As has been noted previously, the Supreme Court has 
held that the sentence must follow the letter of the ap- 
plicable penalty statute in order to be valid. In Murphy 
v. Massachusetts, 177 U.S. 155 (1900) and DeBanque Vv. 
United States, 66 App. D.C. 36, 85 F.2d 202 (1936), it 
was held that an indeterminate sentence was illegal in 
its entirety where the applicable penalty provision au- 
thorized only a definite sentence. This is the situation 
here, where the court attempted to impose an indetermi- 
nate sentence under a statute which did not authorize 
such a sentence. In Murphy and DeBanque the sentences 
could have been corrected by eliminating the minimum 
sentence, but both courts held that it was proper to vacate 
the entire sentence and impose a valid sentence. 

In any case, the proper remedy for correcting a sen- 
tence, illegal in whole or in part, is to have the sentencing 
court vacate the sentence and impose a valid sentence 
under an applicable penalty provision. Holiday v. John- 
ston, 313 U.S. 3442 (1941); Kahl v. United States, 204 
F.2d 864 (10th Cir. 1953); United States v. Lynch, 159 
F.2d 198 (7th Cir. 1947). In Kahl the court stated that 
such a remedy was applicable in a case where a sentence 
in excess of that authorized by law was imposed. The 
“excess sentence” case upon which appellant relies, are 
inapposite. United States v. Pridgeon, 153 U.S. 48 (1894). 
and the cases which follow it, do not purport to limit 
the discretion of the sentencing court upon resentencing. 
They merely state a rule which is utilized by the appellate 
courts in affirming sentences which would be legal except 
for the excess. Appellant’s argument here was specifi- 
cally rejected in Kitt v. United States, 188 F.2d 842 
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(4th Cir. 1943) where the court held that, although one 
possible correction was to eliminate the excess sentence, 
the court was not restricted to that method of correction. 
Thus, appellee submits that the District Court was not 
restricted in its power to vacate the original sentence, 
and for it to do so was clearly proper. 


B. After Vacating the Illegal Sentence the Lower 
Court was Free to Impose any Sentence Authorized 
by Applicable Penalty Provisions Without Regard 
to the Original Sentence. 


Once the District Court determined that the original 
sentence was illegal and granted appellant’s motion to 
vacate the original sentence, the court had before it the 
same alternatives as existed at the time of the original 
sentencing—commitment under the Act or commitment 
under 24 D.C.C. § 203. Kitt v. United States, supra; 
Cf. McQuaid v. United States, 91 U.S. App. D.C.. 229. 
193 F.2d 696 (1951), cert. denied 344 U.S. 929 (1953) ; 
Egan v. United States, 52 App. D.C. 384, 287 Fed. 958 
(1923). This conclusion is inescapable; for in the lan- 
guage of Howell v. United States, 199 F.2d 366, 367 (4th 
Cir. 1952), an illegal sentence “amounts to nothing.” 

Appellant argues that the District Court could not im- 
pose a sentence which exceeded in severity the original 
sentence. Although appellee believes that the court in 
this case did not impose a more severe sentence when 
it resentenced appellant, we submit that where the original 
sentence is illegal the sentencing court upon resentencing 
is unfettered by the original sentence. And, that the 
penalty imposed upon resentence may be more severe 
so long as it is valid in all other respects. Bozza v. 
United States, supra; Murphy v. Massachusetts, supra; 
Hayes v. United States, supra; Kitt v. United States, 
supra; King v. United States, supra. 

Of particular interest is Kitt v. United States, supra, 
where the appellate court vacated the sentences on two 
counts of a three count indictment because they were 
in excess of that authorized by statute. The court recog- 
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nized that the sentences could have been corrected by 
eliminating the excess portion, but held that it would 
remand for resentencing, presumably to allow the lower 
court to exercise its discretion in imposing an alternative 
sentence. Upon resentencing the sentencing court im- 
posed consecutive sentences on these two counts rather 
than the original concurrent sentences. The appellate 
court affirmed this action; holding that where the original 
sentences were vacated as illegal the sentencing court was 
free to impose sentences which exceeded the original ones. 
Such a rule is particularly appropriate in the case at bar 
where there are alternative penalty provisions and the 
result sought by the court in its original sentence can 
only be accomplished by the imposition of sentence under 
the indeterminate sentence law. That the desire of the 
court to impose a three year minimum sentence was & 
primary consideration at the time both of the original 
and second sentence is clear from the record. (J.A. 8-15). 
Where the desired result may be effectuated through the 
invocation of an applicable penalty statute, the court 
should not be frustrated in its efforts because of the 
original illegal application of an alternate penalty statute. 

The cases (page 31 of his brief) which appellant asserts 
hold that a court on resentence may not impose a more 
severe punishment are easily distinguishable. As was 
noted by this Court in Hayes v. United States, 102 US. 
App. D.C. 1, 249 F.2d 516, 517 (1957), it is only where 
the original sentence was valid that the court may not 
augment a sentence once the defendant has commenced 
serving it. That this is in fact the intended meaning 
of this line of cases can best be illustrated by a brief 
analysis of Ex parte Lange, 85 U.S. (Wall) 163 (1874). 
the seed from whence this line of cases grew. 

In Lange, the defendant had been sentenced to a period 
of imprisonment and payment of a fine. The applicable 
penalty statute provided for imprisonment or a fine. 
After payment of the fine, and upon commencement of 
his jail term the defendant, by writ of habeas corpus 
sought to have the sentence vacated. The Cirenit Court 
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granted this writ, and promptly resentenced him to the 
same period of imprisonment, but did not include any 
fine. After the denial of a subsequent writ to have the 
new sentence set aside, an appeal was taken. The Su- 
preme Court granted the writ and held that the lower 
court had been without power to impose the new sentence. 
The limited nature of this holding can best be illustrated 
by this language at page 176 of the opinion: 

“We are of the opinion that when the prisoner, as 
in this case, by reason of a valid judgment, had fully 
suffered one of the alternative punishments to which 
alone the law subjected him, the power of the court 
to punish him further was gone; . .” 

In Bozza v. United States, 330 U.S. 160, 167 (1947), the 
Supreme Court noted with approval that Murphy v. 
Massachusetts, 177 U.S. 155 (1900) had limited the hold- 
ing in Lange to the case where the original sentence was 
valid. All of the cases, with the possible exception of 
Duggin v. United States, 240 F.2d 479 (6th Cir. 1957), 
which appellant cites, and upon which he relies. Ex parte 
Lange, supra; United States v. Rosenstreich, 204 F.2d 
321 (2nd Cir. 1953); Ekberg v. United States. 167 F.2d 
380 (1st Cir. 1948); Oxman v. United States, 148 F.2d 
750 (Sth Cir. 1945) cert. denied 325 U.S. 887 (1945). and 
Wilson v. Bell, 187 F.2d 716 (6th Cir. 1943), were cases 
in which the sentencing court attempted to augment a 
valid sentence. And in Duggin, the defendant had heen 
sentenced properly on three counts and the lower court 
had refused to correct admittedly illegal sentences on two 
other counts. It can be concluded from the opinion of the 
appellate court that it viewed the lower court’s action as 
increasing the severity of the three clearly valid sentences. 

Appellant, while apparently recognizing that under 
certain circumstances punishment may be inereased upon 
resentencing, argues that such a result shonld not follow 
in this case. He relies principally on the fact that, al- 
though the motion was ostensibly filed on behalf of the 
appellant, it was actually done without his consent and 
at the request of the United States. However, this argu- 
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ment was specifically met by this Court in Hayes v. 
United States, 102 U.S. App. D.C. 1, 249 F.2d 516 (1957). 
and appellant’s argument was rejected. The Court relied 
upon the holding in Bozza v. United States, 330 US. 
160 (1947), wherein the Court affirmed the imposition 
of a more severe punishment upon resentence even though 
the illegality of the original sentence was not brought 
to the attention of the sentencing court by the defendant. 
This Court held (p. 518): 


“[A] sentence which does not conform with the 
applicable statute may be corrected though defendant 
has not appealed from the judgment embodying the 
invalid sentence, has begun to serve it, and steps to 
correct it are not initiated by him but by the Govern- 
ment. 


Appellant asks this Court to limit its holding in Hayes 
to those instances where a penalty less than the minimum 
has been given. We submit that such a limitation would 
ignore the rationale of the holding in Hayes. The fact 
that the original sentence was illegal is crucial. No double 
jeopardy problem exists until such time as a defendant 
has received a legal sentence.* 

It follows therefore that the District Court clearly 
had the power under Rule 35, Fed. R. Crim. P. to vacate 
that sentence, and could validly impose any sentence that 
was authorized by applicable penalty provisions. 


C. Appellate Review is Limited to Ascertaining that 
the Sentence is within the Limits of the Applicable 
Penalty Statute. 


Appellant’s suggestion that this Court should vacate 
the lower court’s sentence because its discretion was 
limited by its finding that appellant would benefit from a 
commitment under the Act is without merit. 


3 Appellee does not mean to suggest that in those cases where 
an illegal sentence is fully executed no double jeopardy problem 
would exist upon resentence, but that situation existed in neither 
Hayes nor here. 
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It is a well settled principle of law that the scope of 
appellate review of the sentence imposed by a district 
court is limited to ascertaining whether or not that sen- 
tence is within the limits of the applicable penalty provi- 
sion. Granger v. United States, 275 F.2d 127 (5th Cir. 
1960); Costner v. United States, 271 F.2d 261 (7th Cir. 
1959); Roth v. United States, 255 F.2d 440 (2nd Cir. 
1958); cert. denied, 358 U.S. 819 (1958); United States 
v. Rosenberg, 195 F.2d 583, 603-609 (2nd Cir. 1952), cert. 
denied, 344 U.S. 838 (1952); Gurera v. United States, 40 
F.2d 338 (8th Cir. 1930). If this Court finds, as ap- 
pellee respectfully submits that it should find, that the 
lower court was free to resentence appellant under any 
applicable penalty provisions, then the exercise of that 
discretion is not subject to review and the judgment 
below should be affirmed. 

In any case, the District Court did not abuse its dis- 
cretion in sentencing appellant under 24 D.C.C. § 203. 
A sentence under the Act is a matter solely within the 
discretion of the trial judge. The language of the Act 
and the legislative history make it abundantly clear that 
the lower court is free to disregard the provisions of the 
Act if it so desires. See S.Rep. No. 1180, 81st Cong., 
Ist Sess. (1949); Hearings on 8.2609 Before a Subcom- 
mittee of the Senate Committee on the Judiciary, 81st 
Cong., Ist Sess. (1949). The court decided not to utilize 
the provisions of the Act because of its finding that the 
public could be assured of protection from this appellant 
only if he were committed for a minimum period of three 
years. Such a finding was entirely reasonably, and well 
within the discretion of the court. 

It would be unprecedented for this Court to interpose 
itself in the manner suggested by appellant, and for it 
to do so would severely limit the power of the lower 
court to sentence in accordance with the alternatives 
which Congress has made available to it. 
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The Sentence Imposed Was Not More Severe 
Than The Original Sentence 


If this Court should find that the lower court was 
limited to imposing a sentence no more severe than that 
imposed on original sentencing, appellee contends that 
the sentence of July 28, 1961 was no more severe than 
the sentence of June 2, 1961. 

As appellee reads appellant’s brief, it appears that he 
alleges that the second sentence was more severe in three 
respects—possible duration of punishment, treatment and 
administrative remedies. We will deal with each seriatum, 
but there will, of necessity, be some overlap when dealing 
with two and three. 


Time. Under the provision of both the original sen- 
tence and the modified sentence, appellant was to serve 
a term of from three to nine years. Thus, by their 
specific terms, the period of commitment was to be the 
same. The duration of punishment for indeterminate 
sentences is judged by the maximum provided. Story v. 
Rives, 68 App. D.C. 325, 97 F.2d 182 (1938) ; cert. denied 
305 U.S. 595 (1938) Admittedly, the sentence under the 
Act with no stated minimum might be considered less 
severe, but appellant had no such sentence on either occa- 
sion. Therefore, based solely on the question of time the 
sentences were identical. 


Treatment. At page 36 of his brief appellant sets out 
the treatment provisions which he alleges were available 
to him under the Act—a chance to learn to read and 
write and to learn a trade—and which he alleges will be 
denied him under the resentence. But this argument 
ignores two very important facts. One, prisoners sen- 
tenced under the indeterminate sentence law are not 
shunted into dingy prisons, left to vegetate for the period 
of their incarceration. Facilities are available to teach 
them to read and write and to learn a trade. 18 U.S.C. 
§§ 4081 et seq. Two, exactly what treatment will be 
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afforded an adult offender or a youth offender is in the 
diseretion of the Direction of the Bureau of Prisons. 
A youth may be committed to a maximum security in- 
stitution just as an adult offender. (Sec. 5011) Hence, 
it is impossible to make any meaningful judgment as to 
the relative severity of a commitment under the Act and 
commitment under 24 D.C.C. § 203. 


Administrative remedies. Appellant points to the pro- 
visions in the Act which provide for conditional release 
and the possibility of having the conviction purged from 
the record. The same argument which was addressed 
to the question of comparative treatment applies with 
equal force to these benefits. The granting of condi- 
tional release is completely within the discretion of the 
Director and Youth Correction Division and need not be 
given before the maximum period provided. (Sec. 5017 
(d)) The purging of the conviction will only be made 
if a youth offender is released in advance of the maximum 
provided by his sentence.* (Sec, 5021) It is not some- 
thing that will automatically accrue to him if he is a 
“good boy” as suggested by appellant. It is possible for 
the Division to retain custody of the individual even 
though he may be a “good boy”, if in their judgment 
he is not equipped to be released to the community. 

Regardless of whether or not the administrative reme- 
dies are greater under the Act, appellee contends that 
this Court should not consider the possibility of ad- 
ministrative action which might mitigate the punishment 
in determining the relatively severity of these sentences. 
Cf. Drew v. United States, 248 F.2d 75 (9th Cir. 1957); 
Wilson v. Bell, 137 F.2d 716 (6th Cir. 1943). They do not 
accrue as a matter of right, and, at best can only be a 
matter of conjecture. 


4 Also, all persons convicted of crime against the United States 
are subject to executive clemency at the discretion of the Presi- 
dent. Art. 2, §2, U. S. Constitution. 
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The Effect of the District Court’s Action Was To 
Eliminate Only a Portion of the Illegal Sentence. 


Earlier in this brief we have discussed appellant’s argu- 
ment that the lower court erred in vacating the entire 
sentence. As noted at that time, we do not believe that 
this argument should prevail. However, even if the Court 
were to determine that the District Court should have 
vacated only the invalid portion of the sentence, appellee 
contends that the sentence is still valid. 

The original sentence can be viewed as containing two 
distinct provisions: (1) commitment under the Act; (2) 
commitment for an indeterminate period of from three to 
nine years. Admittedly, an order of commitment under 
the Act which had eliminated the indeterminate term of 
years provision and had either been silent as to the period 
of commitment or had specified only a maximum would 
have been valid, assuming that the maximum did not 
exceed that provided in 22 D.C.C. § 2901. But, a sentence 
which eliminated the commitment under the Act and pro- 
vided for commitment to the custody of the Attorney 
General for an indeterminate period of from three to 
nine years would also have been valid. That the latter 
is what the court actually did can be most graphically 
demonstrated by juxtaposing the original and second 
sentence. (Portion of the original sentence which was 
deleted is in brackets; additions in italics.) 


Ir Is Apsupcep that the defendant is hereby com- 
mitted to the custody of the Attorney General or his 
authorized representative [pursuant to the provisions 
of Title 18, U.S.C., Section 5010(¢)] for imprisonment 
for a period of Thirty-four (34) months to one Hun- 
dred and two (102) months. (JA 16)§ 


Clearly, unless there was some other limitation, which 
appellee submits there was not, the sentencing court did 


5 The time period in both sentences was the same, with the 
period in the sentence of July 28, 1961 calculated to account for 
the time already served by the appellant. 
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not commit error by vacating the entire sentence rather 
than only a portion thereof, 


Iv 


Appellant’s Request For The Trial 
Transcript Should Be Denied 


Appellant asks this Court, if it holds adversely to his 
Position on this appeal, to order appellee to provide him 
with a copy of the trial transcript. This request pre- 
sumably is made so that he might discover other alleged 
errors in order to perfect a second appeal. Appellee 
contends that this request should be denied. 

First, regardless of the illegality, whether in whole 
or in part, of the sentence of June 2, 1961, appellant’s 
Rule 35 motion did not reopen the judgment of convic- 
tion. It has been held without exception that a motion 
under Rule 35 presupposes a valid conviction and may 
not be used as a substitute for appeal. Green v. United 
States, 274 F.2d 59 (1st Cir. 1960) ; Funkhouser v. United 
States, 260 F.2d 86 (4th Cir. 1958); cert. denied, 358 
U.S. 940 (1959); Cook v. United States, 171 F.2d 567 
(1st Cir. 1948), cert. denied 336 U.S. 926 (1949). But see 
Hayes v. United States, 102 U.S.App.D.C. 1, 249 F.2d 
516 (1957), where this Court, without deciding this ques- 
tion, did look into the alleged errors in the conviction 
upon appeal from a District Court order granting a 
motion correcting sentence. Appellant’s statement that 
he didn’t appeal the original conviction and sentence he- 
cause he was satisfied with the original sentence is at 
most a self serving statement after the fact. 

Second, appellant’s affidavit filed in the District Court 
in support of his application to appeal without prepay- 
ment of costs alleged only two errors, both relating to 
the sentencing proceedings of July 28, 1961. In his 
statement of points filed in this Court appellant alleges 
no errors other than those relating to the sentencing 
proceedings of July 28, 1961. He has been furnished 
a transcript of these proceedings. 
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Third, appellant advances no justification for this 
request. It does not appear that any effort has been 
made to secure an agreed statement of evidence, or that 
it would be impossible to do so. Johnson v. United 
States, 352 U.S. 565, 566 (1957) ; Farley v. United States, 
354 U.S. 521 (1957). In order to warrant a transcript, 
appellant has the duty to show there is no satisfactory 
alternative. Failing in this, a transcript should not be 
provided at the expense of the appellee. Whitt v. United 
States, 104 U.S.App.D.C. 1, 259 F.2d 158 (1958). Under 
the ruling of the Whitt case a transcript will be allowed 
to substantiate a claim of error, not to discover one. 
Appellants failure to allege any error other than that 
relating to the sentencing demonstrates that his purpose 
in attempting to obtain the transcript at this time is to 
try and discover some other basis of appeal. If there 
were any errors in the judgment of conviction appellant 
should have included them in this appeal, rather than 
pursue this appeal in a piecemeal fashion. 


CONCLUSION 


Wherefore, appellee respectfully submits that the sen- 
tence of the District Court be affirmed, and appellants 
request for a copy of the trial transcript be denied. 


Davip C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
Victor W. CAPUTY, 
PauL A. RENNE, 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THe DISTRICT OF COLUMBIA CIRCUIT 


EARL J. TATUM, 
Appellant, 
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UNITED STATES OF AMERICA, 


Appellee. 
PETITION FOR REHEARING EN BANC 


Appellant, by his undersigned attorney, respectfully 
requests en bane reconsideration of the decision announced in 
this appeal on September 6, 1962 by a divided panel of this 
Court. Though fully cognizant that such a request is seldom 
warranted, exceptional considerations are believed to be here 
present. They are: 

1. Notwithstanding the double jeopardy provision of 
the Fifth Amendment, which generally precludes a change of 
sentence to the prisoner's detriment after service of the 
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original sentence (as here) has already begun, Judges 


Miller and Burger saw no basis (slip op. p. 3) for limiting 


the holding in Hayes v. United States, 102 U.S. App. D,c. 1, 


249 F.2d 516 (1957), cert. den. 356 U.S. 914 (1958), to 


J/ See Rowley v. Welch, 72 U.S. App. D.C. 351, 114 F.2d 
499 (1940). 
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situations where the original sentence was less than the 
minimum prescribed by Congress, and accordingly deemed the 
Hayes case controlling. However, Judge Fahy, who wrote the 


Aecision of this Court in Hayes, did not believe that case 


decisive here (slip op. pp. 8-9). The two other judges who 


were on the panel which decided Hayes (Judges Bazelon and 
Washington) were not on the panel which decided the instant 
appeal. Moreover, since the trial court's denial as "frivolous" 
of Tatum's petition for leave to appeal in forma pauperis was 
bottomed on the Hayes case (J.A. 18), it is not wholly without 
significance that this Court (per Judges Edgerton, Fahy, and 
Danaher) nevertheless allowed the appeal by a unanimous order 
of November 3, 1961 in Misc. No. 1701 (J.A. 19). They appar- 
ently saw some “basis" for distinguishment. 

Substantial differences of opinion among judges of 
this Circuit regarding the scope or holding of their prior 
decisions are matters which should be resolved by en banc 
reconsideration, not by certiorari to the Supreme Court, par- 
ticularly where (as here) the lower courts in this jurisdiction 
are placing a broader interpretation on Hayes than the judge 
who wrote that opinion considers warranted and a broader con- 
struction than three judges of this Court (Judges Edgerton, 
Fahy, and Danaher) tentatively did in their November 3, 1961 


order in Misc. No. 1701. 
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2. The issue whether the June 2, 1961 sentence |com- 
mitting appellant, as a youthful offender, to the custody of 


the Attorney General for a period of three to nine years under 


the Federal Youth Corrections Act (J.A. 3-4) was "“voidjin a 


fundamental sense" (slip op. p. 3), ox was merely "erroneous, 
and in that sense illegal" (slip op. p. 9) is an important 
one, affecting as it does a number of other criminal sentences 
in the District of Columbia. 
Without equivocation Judges Miller and Burger have 
ruled as follows (slip op. p. 4): 


We hold that the illegal part of Tatum's 
first sentence under the Youth Corrections 
Act was not separable and that the sentence 
was invalid in its entirety because of the 
inclusion of that three year minimum not 
authorized by the statute under which the 
sentencing court purported to act. 


Judge Fahy stated his contrary view thusly (slip op. p 


It is seen from Pridgeon [153 U.S. 48] that 
not every erroneous and in that sense illegal, 
sentence, is without any validity. Pridgeo 
stands for the proposition that a sentence 
may be void in part and valid in part, in 

which event the void part need not vitiate 
the valid. This is such a case. When appel- 
lant began serving time under the Federal 
Youth Corrections Act he was validly serving 
time. 


The instant (Case No. 16,773) and a companion appeal 
(Case No. 16,637) are "test cases" in which Tatum has been an 
unwitting and unwilling "guinea pig." It is our understanding 


that a number of youthful offenders are presently at the 
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Lorton Youth Center under sentences which purport to impose 

a minimum as well as a maximum term under the Federal Youth 
Corrections Act. It is our further understanding that a 
number of other defendants, still in the District Jail, are 
awaiting a "correction" or "vacation" of their original sent- 
ences dependent on the decision here reached on the point 
whether the Youth Corrections Act does or does not preclude 
the imposition of 4 minimum sentence, and whether the original 
sentences were "void" or merely "erroneous." 

Furthermore, as this Court knows from its own 
records in Case No. 16,536 (Sawyer v- United States), the 
sentence there involved was imposed under the Federal Youth 
Corrections Act and specified a minimum as well as a maximum 
term. If the inclusion of a minimum rendered that sentence 
“void in a fundamental sense," as the majority has here held 
(slip op. p. 4), the defect was jurisdictional. True, the 
point was not raised by Sawyer's counsel for a very good 
reason -- knowing as he did what had happened to Tatum on 
resentencing in the court below. But when this Court affirmed 


the Sawyer conviction and sentence on April 19,1962 (per 


Judges Prettyman, Miller and Burger), the instant appeal by 


Tatum had been argued five weeks previously before two of 
those judges, the very two who constitute the majority here. 


Undersigned counsel, both in his briefs and at oral argument 
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(App. Br. p. 28, fn. 1 and App. Reply Br. p- 13), had| called 


attention to the Sawyer sentence and to the problems which 


would ensue from a refusal by this Court to apply the) Pridgeon 
doctrine’ 
Thus, because of the number of other cases which 
will turn on the result here reached, the matter is one 
meriting en bane reconsideration. Rather than be confronted 
in the months ahead with a series of appeals, taken in the 
belief (not wholly unwarranted) that certain other judges 
sitting on a given panel might adopt Judge Fahy's views, 
the time of this Court would in the end be conserved by an 
en banc determination of the matter at this juncture. 
3. The two judges constituting the majority, ‘though 
not squarely so holding, apparently are of the view that 
the second sentence committing Tatum as an adult offender 
to imprisonment under the Indeterminate Sentence Act jof the 
District of Columbia was not "more severe" than the original 
sentence committing him as a youthful offender to the custody 
of the Attorney General under the rehabilitation provisions 


of the Federal Youth Corrections Act (slip op. pp- 2-4). 


l1/ Anomalously enough, the Sawyer case is now in the Supreme 

Court, pending action on a petition for certiorari, with 
the record therein reflecting a sentence which is void on its 
face, if the majority opinion in the instant case is| allowed 
to stand. 
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Judge Fahy thought otherwise (slip op. pp. 6-8). There is 
thus presented an important question, not only as to the scope 
of the protection afforded by the double jeopardy provision 
of the Fifth Amendment, but also as to the scope and purpose 


of the Federal Youth Corrections Act, a statute not limited 


to the District of Columbia but of nationwide applicability. 


The Federal Youth Corrections Act, as adopted in 
1950 and extended to the District of Columbia in 1952, stems 
from a study begun in 1941 by a committee of the Judicial 
Conference of the United States, consisting of Chief Judge 
Parker, Chief Judge|' Learned Hand, Chief Judge Phillips, Judge 
Collet, Chief Judge Bolitha Laws and others (H. Rept 2979, 
Slst Cong. 2d Sess.) p. 2). As stated in the above-cited 
House Report (p. 3), "The underlying theory of the bill 
{which became the Federal Youth Corrections Act] is to sub- 
stitute for retributive punishment methods of training and 
treatment designed to correct and prevent antisocial tendencies 
fof youthful offenders]. It departs from the mere punitive 
idea of dealing with criminals and looks primarily to the 
objective idea of rehabilitation." 

Thus, the Federal Youth Corrections Act speaks 


in terms of commitment "for treatment and supervision," after 
classification, in institutions of varying degrees of security, 


including training schools, hospitals, farms, forestry and 
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other camps, segregated from adult offenders -- "in lieu of 
the penaity of imprisonment otherwise provided by law" 


(18 U.S.C. Secs. 5010(b), (c), and 5011). Youthful offenders 


committed under that Act may be released “at any time" that 


the Director of Prisons so recommends, first conditionally 
and then unconditionally (18 U.S.C. Sec. 5017(c)), and upon 
their unconditional release before the expiration of the 
maximum sentence imposed, their “conviction shall automati- 
cally be set aside," a matter of no small moment (18 U.S.C. 
Sec. 5021). 
It is thus apparent, as the Fifth Circuit noted 
in Cunningham v. United States, 256 F.2d 467, 472 (1958), 
that the Federal Youth Corrections Act affords youthful 
offenders "the opportunity to escape from the physical and 
psychological shocks and traumas attendant upon serving en 
ordinary penal sentence while obtaining the benefits of cor- 
rective treatment, looking to rehabilitation and social redemp- 
tion and restoration." As there further noted (p. 472), 
Congress could and did make a distinction between youthful 
and adult offenders, "a distinction long embodied in the law 
in connection with reform and training schools and other 
similar measures provided for young offenders. " 
As this Court has heretofore held (per Edgerton, J.), 


"Duration is not the only measure of severity." King v- 
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United States, 69 U.S. App. D.C. 10, 12, 98 F.2d 291 (1938). 
For example, though ‘of precisely the same duration, a dis- 
tinction has long been made between a sentence to “imprison- 
ment" and one to “imprisonment at hard labor." United States 
v. Prideeon, 153 U.S. 48 (1694). Similarly, and more directly 
in point, a sentence to one year in a federal penitentiary 
would certainly be deemed "more severe" than a sentence to 
one year in a federal jail. See 18 U.S.C. Sec. 4083. 

To suggest, as do Judges Miller and Burger, that 
Tatum's second sentence to "imprisonment" as an adult offender 
was no more severe than his original commitment "for treatment 
and rehabilitation" under the Federal Youth Corrections Act 
is in direct conflict with the rationale of the Fifth Circuit 
in Cunninghem v. United States, 256 F.2d 467 (1958). There 
the youthful offender was convicted of a misdemeanor “carrying 
a maxinum punishment of one year." He was committed under the 
Federal Youth Corrections Act, which (in the absence of a 
longer maximum specified in the sentence) provides for a six- 


year maximum (18 U.S.C. Sec. 5010(c)). At the end of precisely 


one year Cunningham sought release, which the Fifth Circuit 


denied on the premise that the Federal Youth Corrections Act 
is designed to provide youth offenders "with correctional 
treatment looking to their complete rehabilitation in lieu of 


punishment" (p. 471). For constitutional reasons no such 
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result could have been reached by the Fifth Circuit had that 


Court been of the view that a sentence of imprisonment under 


the ordinary penal statutes is one and the same thing jas 


commitment under the Federal Youth Corrections Act "fox treat- 


ment and rehabilitation." The avoidance of a needless con- 
flict with a sister Circuit is an appropriate function of 
bane reconsideration. 
4. From a close reading of the majority opinion in 
this appeal, holding that the first sentence was “yoiad" (slip 
op. p. 4), refusing to apply the Pridgeon doctrine (slip op. 
pp. 3-4), and declining to "speculate" on the “probable dura- 
tion" of the two sentences (slip op. p- 3), it would appear 
that Judges Miller and Burger have in essence held that, with 
the first sentence void, the trial judge was free to resentence 
the accused, although service of the first sentence had already 
begun, "without regard to the original sentence" -- in line 
with the U. S. Attorney's Brief on that score (p. 15)|. In thus 
reading the Pridgeon case off the books, they have substan=- 
tially restricted the protection provided by the double jeopardy 
clause of the Fifth Amendment, and the teachings of cases 
(which are legion) holding, "thanks to the double-jeopardy 
provision of the Fifth Amendment, a federal court may, not 
increase . . . a sentence of imprisonment, once execution of 
the sentence has begun." United States v. Rosenstreich, 204 
F.2a 321, 322 (C.A. 2, 1953, per Frank, J.). 
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In emphasizing, as the majority do (slip op. 2), that 
the seconaé sentence was designed to carry out the trial judge's 
oriainal intendment, of keeping Tatum "removed from society 
for a minimum of three years," the majority ignore the deci- 
sions of other Circhits holding that a trial judge in resent- 
encing an accused because the sentence originally, imposed on 
one count exceeded the statutory maximum cannot modify the 
sentences on the remaining counts -- even in those instances 
where the second sentence in the aggregate would be the same 
as the trial judge originally intended to immose.. Duggins v- 
United States, 240 F.2d 479, 481, 482 (C.A. 6, 1957); Exberg 
v. United States, 167 F.2d 330, 385 (C.A. 1, 1948); Wilson ve 
Bell, 137 F.2d 716, 720-721 (C.A. 6, 1943). En bane reargu- 
ment to obviate avoidable conflicts with other Circuits would 
appear warranted. 

5. The majority, in concluding that the original sen- 


tence was "void in'the fundamental sense," state: "The issue 
is not wholly free from doubt and the utterances of the Supreme 


Court can be read as in conflict with one another” (slip op. 


p. 3). We humbly suggest, in line with Judge Fahy's dissent 


(slip op. pp- 7-9), that the utterances of the Supreme Court 
can likewise be read so as to obviate any such conflict. 
En banc reconsideration under these circumstances, thus avoid- 


ing an open invitation to certiorari, would appear warranted. 
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6. The majority cite Murphy v. Massachusetts, 177 U.S. 
155 (1900) for the proposition that the original sentence was 
a "nullity" (slip op. p. 3), thus leaving the trial court 
substantially free "to start all over again." In doing so they 
ignore the carefully written opinion in King v. United States, 
69 U.S. App. D.C. 10, 98 F.2d 291 (1938), where Judge Edgerton 
speaking for this Court analyzed the Murphy case at length, 
noted that Murphy was explicitly limited by the Supreme Court 
to situations where the accused was the actor, and (with some 
reluctance) concluded that the Murphy case was thus control- 
ling, inasmuch as the appellant in the case there being decided 
was also the actor. 

There can be no question here, and the majority do 


not contend otherwise, that Tatum was not the actor in the 


proceedings which led to Judge Keech vacating the original 


commitment under the Federal Youth Corrections Act and to the 
imprisonment sentence imposed in lieu thereof. As shown by 
the record in Case No. 16,637 (J.A. 239-240), the motions for 
correction of the original sentence in that case and in the 
instant case (Case No. 16,773) were filed without Tatum's 
knowledge, acauiescence or consent -- after the appeal period 
had expired and after he was happily becoming adjusted at the 
Lorton Youth Center (Case No. 16,637, J.A. 241). He was made 


the "guinea pig" for the resolution of a legal question -- 
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whether the Federal Youth Corrections Act permits a trial 
judge to prescribe a minimum as well as a maximum term (Case 
No. 16,637, J.A. 239-240). 

To read the double-jeopardy clause out of the Fifth 
Amendment where the accused is the actor is one thing; to read 
it out when he is not, except in unique situations like Hayes, 
is something else. | The matter is one deserving en banc review. 

7. Lurking ‘in the instant case is a matter to which 

appellant has heretofore alluded (App. Br. pp. 37-38; App- 
Reply Br. p. 3, fm. 1) and which he here mentions with some 
aiffidence, namely, a conflict between a policy decision by 
Conaress in the Federal Youth Corrections Act (that the respon- 


sibility of determining exactly when youthful offenders should 


be released is a matter best left to_administrative officials) 


and the refusal of the trial judge in this case to make use 
of the provisions of that Act at the time of resentencing 
Tatum because of a' belief which he holds that the officials 
administering that statute are prone to grant conditional 
releases too soon (J.A. 7-10). 

Here, at the time Tatum was originally sentenced 
for two separate acts of robbery committed the same day, 
apparently Tatum's first brushes with the law, both Judge 
Keech and Judge Sirica thought Tatum was a youthful offender 


(age 18 at the time of the offenses) who would benefit from 
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the rehabilitation provisions of the Federal Youth Corrections 
Act and accordingly committed him under that statute, with 
both sentences to run concurrently (J.A. 13-14; 16 U.S.C. 
Sec. 5010(a)). We are told, further, that "Both sentences 
were imposed after recommendation of the use of Youth |Correc= 
tions Act by the Probation Officer" (J.A. 8). 
It was not until Judge Keech was advised by the 
Government some six weeks later that he could not accept cer- 
tain features of that Act and reject others (J.A. 5=7) that 
he decided to sentence Tatum to imprisonment as an adult 
offender under an ordinary penal statute (J.A. 10) by) which 
time Tatum had already foregone a right of appeal and| had 
already been committed to the Lorton Youth Center. In taking 
sucn action Judge Keech made it clear that he mistrusted the 
judgment and discretion which Congress in the Federal Youth 
Corrections Act had vested in the administrative officials 
of the Department of Justice (J.A. 7~10). 
If all trial judges adopted a similar attitude, 
the Federal Youth Corrections Act would become a dead letter 
on the statute books, and the policy determination which 
Congress made on this score in 1950 entirely thwarted. It 


would likewise thwart conclusions reached at the October 1961 


conference of federal judges in Highland Park, I11. where it 


was decided "that one important way to minimize sentence 
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disperity is for the! court to impose only a maximum term and 
let the executive branch of the Government determine exactly 
when, in the light of the progress the prisoner has made, his 
resources, and his characteristics, he can be safely released." 
See App. Br. p. 38, fm. l. 

Thus, an incipient and unseemly conflict regarding 


the duties and functions of the three branches of our Govern- 


ment can be wholly avoided here by giving effect (as Judge 


Fahy would) to the Pridgeon doctrine and to the double jeopardy 
provision of the Fifth Amendment. This matter is an appro- 
priate one for en banc consideration. 

8. After holding that the original sentence was void, 
meaning that the second sentence (from which a timely appeal 
was perfected) was the first final order from which an appeal 
would lie, thus opening up the merits of the original convic= 
tion (Hayes v. United States, 102 U.S. App. D.C. 1, 2, 249 
F.2d 516), Judges Miller and Burger in the last paragraph of 
their opinion and a footnote thereto (slip op. pp. 4-5) reject 
appellant's request’ for a copy of the entire transcript, on 
the premise that “not until appellant's statement of points 
was filed in this Court did any intimation appear that he 
sought to reserve claims on the merits" (slip op. p. 4; see 
also slip op. p. 2, last sentence of first incomplete para- 


graph). On this matter Judges Miller and Burger are factually 
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mistaken -- undexstandably enough since they did not partici- 
vate in Misc. No. 1701. 
The motion to proceed in forma pauperis, after being 
denied by the trial judge (J.A. 17-18), was docketed in this 
Court as Misc. No. 1701. Undersigned was thereupon appointed 
by this Court (per Bazelon, J.) to represent Tatum and to file 
a memorandum in support of Tatum's petition for leave |to pro- 
secute an appeal without prepayment of costs. In the |memo- 
randum which undersigned subsequently filed in this Court on 
Octcher 21, 1961 pursuant to the aforesaid order, he explicitiy 
requested the entire transcript so as to be in a position to 
brief not only the re-sentencing matter but also the merits, 


though realizing that the merits would not be before the Court 


unless it held that the first sentence was a nullity=/ 


1/ Undersigned's reasoning on this score was as follows: 
Satisfied with his original commitment of June 2, | 1961 
under the Federal Youth Corrections Act, Tatum took no appeal 
within the 10-day period allowed by Criminal Rule 37.| A sub- 

sequent motion under Criminal Rule 35 to correct an illegal 
judgment does not open up the merits of a conviction where no 
timely appeal has been filed. Hill v. United States, 30 Law 
Week 4121, 4123 (U.S. Sup. Ct. January 22, 1962); Poole v. 
United States, 102 U.S. App. D.C. 71, 76, 250 F.2d 336 (1957). 
However, if the original sentence was a complete nullity, 
meaning that the subsequently imposed sentence was the first 
order from which an appeal would lie, a timely appeal) there~ 
rom does open up the merits. See Hayes v- United states. 
102 U.S. App. D.C. 1. Therefore, whether the merits of the 
conviction were reviewable (for which a copy of the tran- 
script would be a prerequisite) turned on whether the original 
sentence was merely erroneous or a total nullity. Hence, the 
phrasing of appellant's memorandum regarding the transcript. 


a Ge 


If the Court be of the opinion (contrary 
to the views herein expressed) that the June 2 
sentence was void in its entirety, and that 
the timely notice of appeal from the re-imposed 
sentence of July 28 opened up the merits of the 
conviction, then it is urged that the under= 
signed be furnished with a transcript of the 
trial in order that he may submit a Supplemental 
Memorandum to the Court on whether the record 
presents questions warranting the allowance of 
an appeal without prepayment of costs. 


On the other hand if the Court be of the 
opinion (in line with the views herein ex- 
pressed) that the June 2 sentence was not void 
in its entirety, then it is submitted that the 
trial court's action in imposing a severer 
sentence, after the time in which to appeal 
the conviction had expired and after the de- 
fendant ‘had commenced serving his original 
sentence, presents a substantial question war- 
ranting the allowance of an appeal without 


prepayment of costs, and in connection there- 
with that the Government should be directed 

to furnish the defendant with a transcript of 
the sentencing proceedings of June 2 and July 


28, 1961 in Criminal No. 146-61. 


It is thus clear, in the very first pleading (ex- 


cept for a request for a brief extension of time) which under- 
signed filed after being appointed by this Court to represent 
Tatum, a request was made for the entire transcript so that 
he might prepare a’ supplemental memorandum on whether the 
record also contained matters warranting review on the merits, 
and so that all questions could be briefed together -- if the 
Court thought (as the majority has since held) that the first 
sentence was void and that a timely appeal from the second 


sentence opened up the merits. 
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By order entered November 3, 1961 in Misc. No. 1701 
(per Edgerton, Fahy, and Danaher, JJ.) leave to proceed on 
appeal without prepayment of costs was granted but, signifi- 
cantly enough, the transcript which the Court there ordered 
prepered was limited to the “sentencing proceedings" -- either 
an implicit and tentative holding that the first sentence was 
not void in its entirety or a holding in line with the Whitt 
case (since modified by the Supreme Court) that indigent 
defendants are not necessarily entitled to the benefit of a 
trial puakechipe = * 

Thus, Judges Miller and Burger are factually mis- 
taken in asserting that not until appellant's statement of 
points was filed in this Court, after the appeal was allowed, 
did it appear that he wanteéa the entire transcript to |argue 


possible claims on the merits (slip op. p. 4). They are 


equally in error as to chronology when they assert (slip Op. 


p. 4-5, fn. 1) that, by reason of the December 8, 1961 order 

in Case No. 16,637 (per Miller, Bazelon, and Fahy), appellant 
"had already" been put on notice -- inasmuch as his request 

for the transcript in Case No. 16,773 (made not for the purpose 


of a piecemeal appeal but for the purpose of briefing] everything 


l/ The U. S. Attorney, in his response in Mise. No. {1701 to 
the foregoing request for the entire transcript, and in 

opposition thereto, cited Whitt v. United States, 104 U.S. 

App. D.C. 1, 259 F.2d 158 (1958). 
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together if the first sentence was thought to be "voida") had 


been disposed of bya different panel of this Court more than 
a month previously (by order of November 3, 1961 in Misc. No. 
1702) 2’ 

Thus, to anyone reading the concluding paragraph of 
the majority opinion and the accompanying footnote, it would 
appear that Tatum's' court-appointed counsel in the instant 
appeal "goofed" in not timely requesting a copy of the entire 
transcript, whereas he did in fact make such a request before 
an appeal was ever allowed and before the statement of points 
was filed. Then, after that request was turned down, still 
out of an abundance of caution, he preserved the matter in his 
statement of points (point 4), briefed the matter, and asked 
the Court (if it came to the conclusion which it did) to 
reconsider the interlocutory order of November 3, 1961 in 
Misc. No. 1701. 


1/ The two situations are altogether different. In Case No. 

16,537 (not to be confused with the instant case), the 
attorney who is there representing Tatum already had a copy 
of the trial transcript (Judge Sirica), and sought to brief 
the case in "two bites." Undersigned prior to allowance of 
the instant appeal’ (Case No. 16,773) sought a transcript of 
the trial in his Memorandum in Misc. No. 1701. That request 
was refused by this Court on November 3, 1861. Undersigned 
never has had and does not now have a copy of the trial 
transeript before Judge Keech, and hence has not been in a 
position to brief the merits. 
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While statements in an opinion reflecting, rightly 
or wrongly, on an attorney's competency are personally embar= 


rassing, they are not, of course, grounds for en bane recon- 


sideretion, though it could be argued that this Court's task 


of obtaining members of the bar to represent indigent defend~ 
ants will not be made easier if counsel run the risk of being 
told they "goofed" when they in fact did not. The matter is 
here mentioned because it is apparent that the reasons given 
by the majority, for not providing appellant with a transcript 
(now that they have held that the first sentence was void -- 
contrary to implications of the November 3, 1961 order by a 
different penel), are bottomed on a mistaken belief that no 
request for the entire transcript was made and that no point 
was raised concerning the merits until after the instant 
appeal was allowed and perfected, whereas such is not the fact. 
Furthermore, subsequent to the argument of this 
case, the Supreme Court has made it clear, this time|in no 
uncertain terms, that indigent persons in the toils of the 
law, no less than more affluent persons in similar predica- 
ments, are entitled to have their cases reviewed on appeal 
and to that end generally provided with a trial transcript. 
Coppedge _v- United States, 30 Law Week 4303 (U.S. Sup.Ct., 
April 30, 1962). Accordingly, appellant should be provided 


with such a transcript if this Court, after en banc 
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reconsideration, were to adhere to the views of Judges Miller 
and Burger that the first sentence was “void in a fundamental 
w 
With the foregoing matters of substance directly pre- 


sented by the instant appeal, matters on which the several 


judges of this Court do not appear to be in entire agreement, 


it is respectfully submitted that an en bane rehearing by 
this Court is warranted. 


Respectfully submitted, 


By VERNON L. WILKINSON 


1735 DeSales Street, N.W. 
Washington 6, D. C. 


Attorney for Appellant 
(Appointed by this Court) 


September 21, 1962 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,773 


EARL J. TATUM, 
Appellant, 

Ve 
UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


A recitation of the matters on which the parties agree 
may serve to bring into sharper focus the two points) on which 


they differ. 


A. Points of Agreement 


Counsel for the Goverment recognize that the accused 


was originally committed to the custody of the Attorney 


General, for a period of 3 to 9 years, “under Section 5010(c) 


of the Federal Youth Corrections Act" (Gov't Br. p- 1; J.A. 


ay ee 


3-4). They do not deny that this was a tacit finding that 
the accused was a youthful offender who would benefit from 
the rehabilitation provisions of that statute (18 U.S.C. Sec. 
5010(a)). They concede here, as they did below (J.A. 5-7), 
that a trial judge is not permitted by the Federal Youth 
Corrections Act to prescribe a minimum sentence which must be 
served before a youthful offender may be released (Gov't Br. 
Pp. 12). They agree that the original sentence of June 2, 
1961 (J.A. 3-4), at least to the extent that it sought to 
impose such a minimum, was "illegal" (Govt. Br. p. 12). 

They likewise concede, though denying its materiality 
(Gov't Br. p. 13), that the July 13, 1961 motion to correct 
the original sentence was apparently filed "at the request 
of the United States Attorney's Office and. . .- without 
consultation with appellant" (Gov't Br. Pp. 1-2, No. 16,637 
J.A. 239-240). They begrudgingly honor the concession made 
below (J.A. 5-7) that the error in the original sentence 


could have been corrected by striking the minimum require- 


ment (Gov't Br. p. 2; J.A. 5-7) 2/ 


1/ Although a cursory reading of their brief would leave 
the impression that counsel for the Government are arguing 
that the District Court had no choice but to vacate in its 
entirety the original sentence (cf. Gov't Br. pp. 12-15), 
they do not go quite that far. Their pitch seems to be that 
the trial court's action vacating the entire original sen- 
tence, while perhaps not mandatory, was “proper" (Gov't Br. 
p. 12), and that the trial court, having elected to vacate 
the entire sentence, was then free to resentence the accused 
“without regard to the ofiginal sentence" (Gov't Br. p. 15). 
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Furthermore, they do not deny, though urging its 
immateriality (Gov't Br. pp. 15718), that the subsequent 
judgment of July 28, 1961 sentencing appellant "to imprison- 
ment" under the District of Columbia Indeterminate Sentence 
Act was entered after he had already begun serving the orig- 
inal sentence and after the period in which to appeal there- 
from on the merits had expired. 

Finally, they assert (Gov't Br. p. 11) that the dis- 
trict judge at the time the original sentence was imposed 
could have proceeded under either statute, and that his 


choice on that score would not normally be disturbed /by this 


Court, a point with which we are in general agreement .2/ 


B. Points of Disagreement 
Thus, whether the second sentence of July 28, |1961, 


was or was not proper turns, as we see it, (1) on whether it 
was more severe than the one originally imposed June 2, 1961, 


and if so, (2) on whether the trial court, after service of 


1/ We note one reservation: With Congress on record|that the 
responsibility of determining exactly when youthful offenders 
should be released is a matter best left to administrative 
officials, a refusal by a district judge, after originally 
finding that the accused would benefit from treatment under 
the Federal Youth Corrections Act, to make use of its pro- 
visions and to sentence a youthful offender thereunder merely 
because of a personal belief that officials administering that 
statute were prone to grant conditional releases too} soon (cf. 
J.A. 7-10), could thwart Congressional policy enbodied in that 
Act, and might therefore be correctable on appeal (cf. our 
opening brief, p. 24 and p. 38, fn. 1). 


ofa 


the original sentence had begun, could augment that sentence, 
particularly in a situation where the motion to correct was 
filed "at the request of the United States Attorney's office", 
anda where the illegal portion of the original sentence was 
admittedly separable. 

Although each of those points was covered at some 
length in our opening brief (Br. pp. 29-30, 31-40), a few 
supplementary observations on our part in reply to the Govern- 
ment's contrary contentions seem warranted. 

1. The Subsequently Imposed Sentence Was More Severe 
Than the First. -- Appellant was originally committed as a 
youthful offender, for a minimum and maximum period, under 
the Federal Youth Corrections Act (J.A. 3-4). He was there- 
after sentenced for a comparable period as an adult offender 
"to imprisonment" under the District of Columbia Indeterminate 
Sentence Act (J.A. 10, 16). "Duration is not the only measure 
of severity." King v. United States, 69 U.S. App. D.c. 10, 
12, 98 F.2d 291 (1938). 

To assert that there is no difference between "commit- 
ment" to the custody of the Attorney General under the Federal 
Youth Corrections Act and to “imprisonment” under other penal 
statutes ignores both the language and purpose of the Federal 


Youth Corrections Act. Not only Section 5010(b) but also 


Section 5010(c) of that Act expressly declaze that a youthful 


offender, "in lieu of the penalty of imprisonment otherwise 
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provided by law", may be committed to the custody of the 


Attorney General "for treatment and supervision" (18 U.S.C. 
Secs. 5010(b) and (c)). Depending on the results obtained 
from classification studies, a committed youth offender not 
conditionally released "shall undergo treatment in institu- 
tions of maximum security, medium security, or minimum 
security types, including training schools, hospitals, farms, 
forestry and other camps, and other agencies that will pro- 
vide the essential varieties of treatment .... Insofar 
as practical, such institutions and agencies shall be used 
only for treatment of committed youth offenders, and such 
offenders shall be segregated from other offenders ..." 

(18 U.S.C. Sec. 5011). 
Likewise, depending on the results obtained from 
classification studies, a youth offender committed under that 
act may be released as soon as such studies are completed (18 

U.S.C. Secs. 5014 and 5015) or “at any time" thereafter that 
the Director so recommends (18 U.S.C. Sec. 5017(¢c))/ In any 
event, a youth offender committed under Section 5010(c), as 
was the appellant here, "shall be released conditionally under 
supervision not later than two years before the expiration of 
the term imposed by the court" (18 U.S.C. Sec. 5017(a)). He 
may be unconditionally discharged one year later, and shall be 
unconditionally discharged “on or before the expiration of the 


maximum sentence imposed" (18 U.S.C. Sec. 5017({d)).| "Upon the 
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unconditional discharge by the Division of a committed youth 
offender before the expiration of the maximum sentence imposed 
upon him, the conviction shall automatically be set aside 
- - -" (18 U.S.C. Sec. 5021). 

It is thus apparent, as the Fifth Circuit noted in 
Cunningham v. United States, 256 F.2d 467, 472 (1958), that 
the Federal Youth Corrections Act affords youthful offenders 


"the opportunity to escape from the physical and psychological 


shocks and traumas attendant upon serving an ordinary penal 


sentence while obtaining the benefits of corrective treatment, 
looking to rehabilitation and social redemption and restora- 
tion.” As there further noted (p. 472), Congress could and 
did make a distinction between youthful and adult offenders, 
"a distinction long embodied in the law in connection with 
reform and training schools and other similar measures pro- 
vided for young offenders." 

Hence, to assert as does counsel for the Government 
(Gov't Br. pp. 20-21) that the second sentence committing 
appellant “to imprisonment" was no more severe than the orig- 
inal commitment under Section 5010(c) of the Federal Youth 
Corrections Act is wholly unrealistic. To so assert is to 
contend that there is no difference between imprisonment in 
a federal penitentiary and commitment to a training school or 
reform school. To so assert is to ignore the fact that a 


repentant youth offender can look forward to a conditional 
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release "at any time" if sentenced under the Federal | Youth 
Corrections Act -- with the time of his discharge a matter 
largely in his own hands. However, where sentenced "to 
imprisonment" for a specified time under a general penal 
statute, he must await, even with due allowance for "good 
behavior", the inexorable passage of time. Furthermore, to 
attempt to equate the right to have a conviction automatically 
set aside, if the offender is subsequently discharged before 
serving the maximum term for which he was committed |(18 U.S.C. 
Sec. 5021), with a naked possibility of a Presidential pardon 
(under Article II, Section 2 of the Constitution) is sheer 
fantasy (cf. Gov't Br. p. 21, fn. 4). 
2. ‘The Second Sentence Was Prejudicial, Illegal and 
Erroneous. -- The Government's contention that the trial 
court, since the original sentence was at least in part 
illegal, could vacate the entire sentence, and was thereby 
free to impose a more severe sentence, even though the motion 


to correct was filed at the request of the Government and 


without consultation with appellant, and even though the 


accused had already begun serving the original sentence, is, 
we submit, unsound. 
If the Government be right that the trial court, after 
vacating the original sentence because of the illegal mininu. 
provision, "was free to impose any sentence authorized by 


applicable penalty provisions without regard to the| original 


sentence” (Gov't. Br. p. 15), it would necessarily follow 
under that line of reasoning that Judge Keech on July 28, 
1961, could have sentenced Tatum under the Indeterminate 
Sentence Act to imprisonment for 5 to 15 (rather than 3 to 9) 
years. The cases are to the contrary. 

Such reasoning would render pointless scores of de- 
cisions differentiating between sentences which are void in 
their entirety and those which are valid in part and void in 
part, and laying down the proposition that where the void 
portion is separable it “should not necessarily, or generally, 
vitiate the valid portion." United States v. Pridgeon, 153 
U.S. 48, 62 (1894), and cases cited at pages 27-28 of our 
opening brief. If! a trial court by vacating an original sen- 
tence which is in part valid and in part void can thereafter 
augment the sentence, the numerous cases holding it to be 
settled law "that the court cannot increase a sentence after 
defendant has begun to serve it", because of the constitu- 


tional principle that "a man cannot be punished twice for the 


1 
same ottawa” would be shorn of all meaning, except perhaps 


in the unusual situation where the original sentence (or at 
least the valid portion thereof) has already been served. 
Putting to one side, as Judge Frank did in United 


States v. Rosenstreich, 204 F.2d 321, 322 (C.A. 2, 1953), 


1/ Rowley v. Welch, 72 U.S. App. D.C. 351, 353, n. 3, 114 F. 
2d 499 (1940). 
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the cases which hold "that a sentence may be increasdd on 

the same day that the original sentence was imposed and while 
defendant was still in the courthouse", the doctrine is well 
settled that, thanks to the double—jeopardy provision of the 
Fifth Amendment, a federal court may not increase . ; - 2 
sentence of imprisonment, once execution of the sentence has 
begun . . ." There, where the trial court on June 30, 1952, 
imposed a fine of $1,000, to be paid within one week, de- 
fendant to stand committed until the fine was paid, the court 
could not on July 8, 1952, increase the fine to $10,000. 
United States v. Rosenstreich, 204 F.2d 321 (C.A. 2, 1953). 
And as noted in the cases cited in our opening brief] (pp. 31- 
33), where an accused is sentenced under several counts, the 
trial judge in subsequently resentencing the accused) because 
the sentence on one count exceeded the statutory maximum can- 
not augment the sentences on the remaining counts, as he 

might have done at the time of the original sentencing -- 

even in those instances where the second sentence in the 
aggregate would be precisely the same as that which the trial 
judge originally intended to impose. Duggins v. United States, 
240 F.2d 479, 481, 482 (C.A. 6, 1957); Ekberg v. United States, 
167 F.2d 380, 388 (C.A. 1, 1948); Wilson v. Bell, 137 F.2d 
716, 720-721 (C.A. 6, 1943). 


The Pridaeon case and its progeny, with due deference 


to Government counsel (Gov't Br. p. 14), do not enunciate a 
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rule of law to be utilized only by appellate courts in 
affirming sentences which would be legal except for the 
excess. The doctrine there enunciated has been applied by 
appellate courts not only in affirming but also in reversing 
and remanding to the trial court. Duggins v. United States, 
240 F.2a 479, 481 (C.A. 6, 1957); Ekberg v. United States, 


167 F.2d 380 (C.A. 1, 1948) .2/ It has been applied by trial 


courts. United States v. Neufield, 63 F.Supp. 600, 602-603 
(D.D.c. 1945). 

As heretofore noted (Appellant's Br. pp. 32-33), the 
Hayes case, where the original sentence was less than the 
statutory minimum for the crime of which the accused was con- 
victed, is not to the contrary. No portion of that sentence 
was separable; it was a complete nullity. Even though the 
appellant there had already been committed to executive 


custody under the original sentence, he could scarcely 


1/ Because of the doctrine that habeas corpus (and the statu- 
tory remedy provided by 28 U.S.C. Sec. 2255) may not lie where 
a prisoner is not entitled to immediate release, it is true 
that the Pridgeon case has been frequently cited in affirming 
a trial court's refusal to issue such a writ where the prisoner 
has not yet served out the valid portion of his sentence, even 
though the separable excess be clearly invalid. See McKinney 
v. Finletter, 205 F.2d 761, 763 (C.A. 10, 1953); Wilson v. 
Bell, 137 F.2a 716, 721 (C.A. 6, 1943). However, these cases 
only serve to highlight the oft-zepeated principle that a sen- 
tence, in part valid and in part void, "is not void in its 
entirety but is void only as_to the excess." United States v. 
Lynch, 159 F.2d 198, 199 (C.A. 7, 1947). They refute com- 
pletely any contention that the original sentence of June 2, 
1961, was vitiated in its entirety by the separable minimum 
sentence provision. 
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complain of a reimposed sentence specifying the absolute 


minimum which Congress had prescribed for the offense of 


which he stood convicted.2/ 


And with all deference to the cases cited by Government 
counsel (Gov't Br. p. 13), we do think it makes a difference, 
because of the double-jeopardy provisions of the Constitution, 
whether the accused or the Government was the actor in the 
proceedings which subsequently resulted in a more severe 
sentence. Any contrary view would render pointless |the 
rationale by which this Court sustained the augmented sentence 
in King v. United States, 69 App. D.C. 10, 98 F.2d 291 (1938). 

Where an accused succeeds on appeal in reversing his 
original conviction, he "takes his chances" that a second 
conviction may result in a severer sentence and cannot claim 
“double jeopardy." And by a parity of reasoning, it has been 
held that where the accused, whether by appeal or by habeas 
corpus, is successful in getting his original sentence vacated, 
with the case remanded for resentencing purposes, he likewise 


"takes his chances" and cannot plead double jeopardy even 


1/ The Barrow case, cited by the Government (Gov't! Br. p. 13), 
is in this respect not dissimilar. There the original sen- 
tence, by omitting the words “at hard labor", was less than 
that prescribed by the statute, with the result that this 
Court, upon affirming the validity of the conviction, remanded 
the cage to the trial court with directions to correct the 
sentence to conform to the statute in question. 
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where the reimposed sentence is more severe. Murphy v. 
Massachusetts, 177 U.S. 155 (1900); King v. United States, 

69 App. D.C. 10, 98 F.2d 291 (1938). But as the Supreme 
Court was careful 'to note in the Murphy case (at p. 160), 
the situation there was not one "in which the court undertook 
to impose in invitum a second or additional sentence", a fact 
to which this Court in its analysis of the Murphy case in 
King v. United States made pointed reference (p. 14). The 
situation there, as this Court (per Edgerton, J.) took pains 


to emphasize, was one where the accused was the actor in 


getting the original sentence vacated (p. 14) 2/ Here, as 


the Government admits (Gov't Br. p.- 1), appellant was not 

the actor. Nor is this a situation like Hayes, where the 
original sentence was less than the statutory minimum for the 
crime of which the accused stood convicted, with no portion 
thereof separable, and hence a situation where the accused 


could not claim double jeopardy even though the original 


1/ The case of Kitt v. United States, 138 F.2d 842 (C.A. 4, 
1943), on which the Goverment places much reliance (Gov't Br. 
p- 15), is distinguishable on this same ground -- that the 
accused was the actor in getting the original sentence 
vacated. 
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sentence was corrected on motion by the Government .2/ 


Cc. The Merits of the Conviction 


As heretofore noted, counsel for the Government come 
perilously close to contending that the original sentence was 
void in its entirety -- a complete nullity (Gov't Br. jpp. 12- 
15). They do not quite make the argument, realizing no doubt 
that a holding to that effect would make reversals mandatory 
in a number of cases where the Court below has imposed minimum 
and maximum sentences under the Federal Youth Corrections Act 
and where such sentences have not yet been corrected (see 
Sawyer v. United States, Case No. 16,536, argued December 15, 
1961) . 

For reasons stated here and in our opening brief, we 
do not believe that the minimum term provision of the|June 2 
sentence, being separable, invalidated that sentence in its 


entirety. However, if we be wrong on this score, and|/if this 


1/ Even where a motion to correct a sentence under mule 35, 
f 


by excising a separable illegal portion thereof, is led by 
the accused, we are not prepared to concede that the accused 
thereby waives the double-jeopardy protection of the onstitu- 
tion against an augmented sentence imposed in invitum|by the 
trial court after service of the original sentence has been 
begun. There are valid distinctions between a motion) to 
correct sentence under Rule 35 and an appeal to set aside a 
conviction. Be that as it may, the point need not here be 
decided, since it is abundantly clear that the instant motion 
to correct the original sentence was not in fact filed by the 
accused (Case No. 16,637, J.A. 239-240). 
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Court were to so conclude, it would seemingly follow, with 


the original sentence a complete nullity, that the sentence 
imposed July 28, 1961, was the first judgment from which an 
appeal would lie, and that a timely appeal therefrom opened 
up the merits of the conviction. See Hayes v. United States, 
102 U.S. App. D.C. 1, 2, 249 F.2d 516 (1957), cert. denied, 
356 U.S. 914. If this Court were to so hold, it is submitted, 
for reasons stated! in our opening brief (Appellant's Br. pp. 
41-44), that appellant should be furnished with a transcript 
of the trial which resulted in his conviction. 

Contrary to the Government's contention (Gov't Br. p. 
23), the mere fact that the only grounds stated in the 
motion filed in the District Court for leave to appeal in 
forma pauperis related to the sentencing proceedings does not 
mean that additional matters may not be urged here. The scope 
of an appeal is determined, not on the basis of the reasons 
given for leave td proceed in forma pauperis, but by the 
statement of points filed in this Court after the appeal is 
allowed. In points here filed, the merits were preserved in 
the event this Court conciuded that the original sentence was 
a nullity (point 4). [In asserting the contrary (Gov't 


Br. p. 23) counsel for the Government are mistaken. 
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D. Conclusion 
Wherefore, appellant respectfully submits that the 

order of July 28, 1961, vacating the sentence of June 2, 1961, 
shoulda be set aside, that the sentence imposed July 28, 1961, 
should be vacated, and that the trial court should be directed 
to strike from the June 2, 1961 sentence that portion thereof 
which purported to prescribe a minimum period which must be 
served before the accused could be released by the Youth 
Correction Division of the Board of Parole. However, if this 
Court (contrary to the authorities here relied upon)| were to 


hold that the original sentence was a complete nullity, 


meaning that the July 28, 1961 Judgment was the first order 


from which an appeal would lie, it is respectfully urged that 
the transcript of the trial be supplied so that appellant's 
conviction can be subsequently reviewed by this Court on the 
merits. 


Respectfully submitted, 


By VERNON L. WILKINSON 
Counsel for Appellant 
(Appointed by This Court) 


March 3, 1962 


